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JUSTICES OF THE QUEEN'S BENCUL | 


We formerly presented our readers with | 
an interesting sketch of the present Lord | 
The | 
following account of the Justices of that | 
court is by the same writer. 

Mr Justice Litritepate has now been | 
thirteen years on the bench, having been | 
raised to that dignity in 1824, When prac- | 
tising at the bar he ap>lied himself so assid- | 
uously to the duties of his office, that had | 
not his constitution been unusually good, he | 
must have sunk under the weight of his la- | 
bors. Few men more plodding or industri- | 
ous than was Mr Littledale when at the bar, | 
have appeared in a court of law. He had a! 
large and lucrative business as an advocate. | 
What may have been his yearly income, | am 


not able to say specifically. His constant | 
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|a brim of prodigious breadth. 
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from first to last he has been fleeced of large 
sums by parties pretending to borrow money 
from him for a short time, to say nothing of 
other expedients which have been resurted 
to witha view to effect the same object. 
He is a good judge. Few of his colleagues 
on the bench can lay their hands on prece- 
dents more readily. His very extensive li- 
brary of law books, and the constant use he 
makes of them, give him in this respect ad- 
vantages over most of the judges. His fig- 
ure is about the average height, but rather 
slender. His countenance is plain; and his 
features are large and marked. His com- 
plexion is sallow. With the exception of 
Mr Justice Gaselee, he is the only one of 
the judges who adheres to the fashion of 
wearing the wig out of court, and a hat with 
He is about 
his seventieth year, but looks older than 


e€ is. 


application to his professional duties, shut | 

him out, in a great measure, from the world. Mr Justice Partrison 
He seldom saw any one, but two or three | seven years on the bench, having been raised 
immediate relatioas or intimate friends, at | to the dignity of a judge in 1830. As an 
hisown house, and scarcely ever went to / advocate he was always well known to, and 
parties at the houses of others. I have | much respected by, the profession; but he 
heard some amusing anecdotes both before | was not particularly popular as regarded the 
and since his elevation to the bench, relative community generally. He was always con- 
to his ignorance of the world, in consequence | sidered a good lawyer, and had a very re- 
of his studious and retired habits; but it | spectable business. As a speaker he did 
would not be right to repeat them in public. | not particularly excel, though he was in this 
Asa barrister, Mr Littledale distinguished respect certainly rather above than below 
himself by his sound and extensive knowledge | jnediocrity. He was always clear in his 
of the law. He was not a very popular speak- | statements, and ingenious in his reasoning. 
er; that is to say, he was not so well calculated | He was a favorite when practising at the 
to arrest and preserve the attention of a pro- | bar, as he stil] is, with the profession. He 
miscuous audience, as many of his cotempo- was, I may also add, much esteemed by all 
raries were; but his speeches were always | who knew him. Even the stranger who cas- 
listened to with great interest by the profes-_ ually dropped into the courts in which he 
sion. His voice was good; but he spoke | practised at Westininster Hall, was sure to 
rather fast and thick. He has always been | be favorably struck with the appearance of 
distinguished for his great benevolence. | his countenance. It is the same still. No 
When at the bar, as well as since he has )one can look on Mr Justice Pattison’s face, 
been invested with the judicial character, his | without concluding that he is a man of great 
singularly unsuspicious and confiding dispo- benevolence. Such is the fact; the features 
sition has often been taken advantage of by of the face in his case, are a faithful index 
designing persons. It is understood, that of the inner man. His countenance also in- 
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has been now 
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dicates good humor. He seems to be, and 
is in reality, pleased with every thing and 
every body All is sunshine with him. He 
labours, to some extent, under the infirmity 
of deafness. Hence it is that he is often to 
be seen sitting with his elbow resting on the 
bench before him, and his hand placed to his 
ear. His sight is also partially impaired, 
and therefore he uses spectacles, which by- 
the-way, very few of the judges do; a fact 
more singular, as thev are almost all consid- 
erably advanced in life. I know not, indeed, 
where an equa] number of men, at the same 
ages, could be taken at random, who in so 
few instances, use these auxiliaries to sight. 
Mr Justice Pattison’s features are very large 
and striking, but, on the whole pleasant. 
His complexion is somewhat florid, and his 
hair is dark. A considerable portion of his | 
forehead is bald. His figure is rather portly, 
and has the appearance of considerable mus- 
cular energy. He is among the youngest of | 
our judges, 
forty four. 


I should take him to be under | | 


Lord Eldon. 


Queen’s Bench. 


many of his contempeurice ste Were more 
fortunate as regarded the amount and profit. 
ableness of their business. Without bejn> 
a first rate lawyer, his legal knowledge was 
always admitted by the bar to be mor 
than respectable, though he had the mortif. 
cation of seeing a number of his brethrep, 
who had nothing but their blustering self. 
confidence to recommend them, receiving g 
much larger portion of the public patronage, 
Mr Williams’s business, however, was con. 
siderably increased by the prominency with 
which the part he took on the trial of the 
| queen, brought him before the public eye, 
| That prominency he did not suffer to die 
| away with the occasion to which he owed jt, 





‘the poor qneen died in less than twelve 
months after her trial, and the remembrance 
of herself and her wrongs, as al ways has been, 
'and always will be the case, died to a very 
great extent with her; but Mr Williams kept 
‘himself before the public by the length, and 
frequency, and warmth of his speeches against 

| the Court of Chancery during the dynasty of 
Iam not sure, however, that 


Mr Justice Wittiams was raised to the | he ever availed himself of the power he pos. 


bench in 1834. The first 
brought him permanently into notice when 
practising as a barrister, 
of the counsel of the late Queen Caroline, 


thing which | 
to promote those reforms, on the necessity of 
was his being one | which he had so often and so forcibly dwelt. 
| His politics as a legislator were liberal. 


se~sed as a member of parliament, practically 


He 


when she was tried before the House of | Was in parliament at the time of the passing 


Lords. He had before that been well known 


to the profession, and enjoyed a very respec- | 
_of the measure. 


table share of business as an advocate, but 
his name was not often before the public till 
that appointment took place. He distin- | 
guished himself by the felicity of his cross | 
examinations of the adverse witnesses, more | 
than by any oratorical efforts on behalf of | 
his illustrious client. He often elicited im- | 
portant facts from the witnesses for the pros- | 
ecution, when the other counsel had resumed | 
their seats under the impression there was | 
nothing more to be extracted from them. 
This was ascribed by many, to Mr. Wil- 
liams’s superior knowledge of the Italian lan- 
guage. That may have been partly the 
cause; but it could not have been the cause 
altogether. There must have been superior 
talents in cross examining the witnesses, as 
well as superior acquaintance with their na- 
tive language, to render him so successful. 
As a barrister, Mr Williams was always 
allowed to be better deserving of success than 





| tween sense and sound, and when they 


|of the Reform Bill, but was unable, from in- 


disposition, to be in the House at the passing 
Had he been present, he 
would doubtless have voted for the measure. 

As a pleader, Mr Williams evinced con- 
siderable dexterity. He was acute in de- 
tecting the weak points in the case of tlie 
opposite party, and he was happy in placing 
them before the judge and jury. He spoke 
with animation and fluency, and was always 
| intelligible, that is to say, when it suited his 
purpose to be so. His style was correct and 
easy. It bore not on it the impress of labor. 
Indeed his speeches, either as to matter or 


_manner, seldom appeared to be elaburate ef- 


forts. He was not a clap-trap speaker. He 
was most adapted for addressing with effect 
an intelligent jury. His greatest triumphs 
were achieved, when the parties addressed 
possessed the faculty of distinguishing be- 
gave 


the preference to the former. He was not a 


man, either as a barrister or as a member of 
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orrliament, who had any chance of being 
popular witn the mob. His personal appear- 
ance was against him as a declaimer or pop- 
ylar speaker. He is under the middle height, 
and bas no striking quality either about his 
face or figure. He is thin in the face and 
sender in person. His complexion has 
something of ruddiness about it. He has an 
gquiline nose, and sharp eyes. The muscles 
of his face are generally in full play ; some- 
times they move so rapidly, and in such a 
way as to cause an involuntary smile on the 
Hart of the beholder. Mr Williams, indeed, 
when at the bar, got credit for gaining many, 
if not most of his cases, by what some of his 
contemporaries used to call the “ power of 
his face.” While the opposing counsel was 
laboring with all his might and main to make 
out a case for his client—exhausting all his 
intellectual resources and physical powers— 
F while so employed, Mr Williams was sitting 
watching the effects of the speech on the 
minds of the jury. In such cases he gener- 
F ally, to use his own expression, endeavoured 
Ito “ogle the jury,” by the singular command 
Fhe had over the muscles of his face. Some- 
times he would wink at them when the op- 
‘posing counsel was laboring at a point, as if 
‘all he had been saying were the very es- 
sence of absurdity. The jury often constru- 
‘ed this into a compliment to themselves, as 
"if Mr Williams had been intimating to them 
“that he was sure they saw the ridiculousness 
"of the argument as readily and as clearly as 
At other times he would give a 


“himself. 
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itv of the town for two or three hours eve. y 
fine morning, during term time. This ke 
found not only to be conducive to his healt), 


| but to improve his mind, by giving his nerves 


a firmer tone, and thus fitting him the more 
for the arduous duties of his profession. An 
amusing anecdote has been communicated to 
ine, connected with these morning rides 
As he was one day returning from his ride, 
he met Lord Brougham, then Mr Brougham, 
with whom he was on terms of the closest 
intimacy, on his way to Westminster Hall. 
Mr Williams, who, in his younger days, had 
a great flow of animal spirits, and was very 
unceremonious in his mode of accosting his 
private friends, shouted out as Mr Brough- 
am was passing along on the pavement, 
“Holloa, Brougham, where are you going ?” 

Mr Brougham looked around him, as if 
wondering where the voice came from; but 
seeing no one he knew, proceeded along the 
pavement, giving sundry twitches to his 
nose, as if nettled at his name being thus 
called aloud in the public streets, while he 
knew not by whom it had been so, 

“Henry !” exclaimed the same voice. 

Mr Brougham again paused, and looked 


into the middle of the street, as obviously be- 


* most contemptuous expression of countenance | 


at what he conveniently pretended to be the 
‘the supreme silliness of pleadings of the 
Scounsel on the adverse side, Then again, 
Mhe would shake his head, and laugh at the 

principal points insisted on, on behalf of the 
opposing party. By “ogling” the jury in 
Fthis way, he often had effectually replied to 
‘the counsel on the other side by the time 
‘such counsel had resumed his seat. In oth- 
yer words, he often virtually gained his case 
| by the mere “ power of his, face,” before he 
had opened his mouth in favor of his client. 
3 Mr Williams, when at the bar, was fond 
‘of horses, and had the reputation of being 
“skilled in horse-flesh, and of being an ama- 
teur on the turf. At any rate, no one ever 
"saw him with an inferior animal of his own. 
"He had a practice of riding out in the vicin- 











| 
' 


ing the place whence it came ; but still recog- 
nising no one, he looked most savage, and 
was about to move onwards, when Mr Wil- 
liams burst into a fit of laughter. 

Mr Brougham, after looking for a moment 
quite astounded at seeing his friend under 


the circumstances, also burst into a loud 
laugh at the figure he cut. The materials 


for Mr Brougham’s risibility, which the ap- 
pearance of Mr Williams afforded, will be in 
some measure understood, when I mention 
that he was dressed in what he called his 
summer’s riding wardrobe, consisting of a 
thin nankeen jacket, a light waistcoat, with a 
variety of green stripes on it, top-boots and 
a straw hat, with a brim whose breadth any 
quaker would have envied. It was the cir- 
cumstance of seeing his friend arrayed in 
this very unusual costume, that prevented Mr 
Brougham recognising him sooner. 

“ Well, upon my word, Williams, you look 
the jockey to admiration,” said Brougham. 

“Why I believe I do look something of 
the sort,” said Mr Williams, tapping the hoot 
on his right leg with the but end of his whip, 

“Where have you been at this early hour ? 
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I’m only just out of bed,” observed Mr | 
Brougham. 

“Why, having my usual morning’s ride, 
to be sure,” was the answer. | 

“How do you manage to get out of bed | 
so early >” inquired Mr. Brougham. “ It is 
with difficulty I can get up at nine o’clock.” | 

“Q, all habit—all habit,” said Mr Wil- 
liams, putting his straw hat on one side. 

“ Well, I certainly must admit it’s a habit 
which is very conducive to health. Gives 
one a good appetite, I should suppose.” 

“Bless your soul, Brougham, it gives one | 
the best appetite in the world. You should 
get up every morning at six, as T do.” 

Mr Brougham shrugged up his shoulders. 

“Ah, but you should, though,” said Mr | 
Williams. “ Depend on it, it would do you | 
infinte good. You 
toast for breakfast.” 

“It won’t de: bad habits are not easily | 
got rid of ; I couldn’t get up at that hour | 

. : } 
though my house were on fire,’’ said Brough- | 
am. 

“ Well, well,” observed Mr Williams, 
“ every one to his taste.” 

“What sort of a three-legger is that you | 
have got ?” inquired Mr Brougham, gently 
patting the horse’s neck. 

“A three-legger!” exclaimed Mr Will- 
liams ; “why he’s one of the finest animals in | 
London.” | 

“ Ay, ay, you say so: I suppose he cost | 
you twenty pounds, or thereabouts,” observed | 
Mr Brougham. 

“Come, come, Brougham, none of your 
nonsense now. He cost me more than five 
times that sum: he’s a hundred and ten 
pounder.” 

“Had 7 given sucha price for an animal, 
you would have chafed me with furnishing 
another illustration of the old adage—* A fool 
and his money are soon parted.’ ” 

“There’s not a better trotter in town. I 
will match him against any horse in London 
this moment. By the by,” added Mr Wil- | 
liams, “speaking of trotting matches, I had a 
curious adventure that way this morning.” 

“ What was it?” inquired Mr Brougham. 

“ Why,” answered the other, “as I was 
trotting down the Edgeware road about an 
hour ago, at an ordinary pace, a little fellow 





would eat mountains of | 
| 


jockey. 





of a butcher’s boy went flying past me with a 
large basket full of meat under his arm. When 


he had proceeded some distance, he stopped at 

he house of one of his master’s customers, and 
on the servant appearing, transferred the cop. 
tents of the basket to her.” 

“[ don’t see any thing very curious jp 
that,” observed Brougham. “I should think. 
on the contrary, it’s an every day occur. 
rence.” 

« Ah, but stop till you hear ont the adven. 
ture.” 

« Well, say on; only be quick as you can, 
as it’s time I were down at the court.” 

“ Well,” resumed Mr Williams, “ well, | 
overtook the little fellow, just as he was com. 
ing out from the house, ‘I say, young man, 
there’s some mettle in that horse of yours,’ 
said I. 

“Vy, that ben’t no news. [ knows that 
ere myself, old chap, was the answer. 

“ «He's not equal to mine though.’ 

“<I’m blessed if you aint a mistaken, olf 
Vy, he’s worth a half dozen of that 
ere cob of yourn.’ 


«<¢ Allow me, young man, to assure you | 


that you are quite mistaken,’ 


“¢Vell, you may think so, if so be you | 


please, old chap.’ 

“« As he made this remark,” said Mr Wi. 
liams, “he put spurs to his horse, and starte¢ 
off, but suddenly pulling up again, and turn. 
ing his face towards me, while he rested on 
his hands on the animal’s back, he apostr- 
phised me thus: ‘I say, jolly old top boots, 
I’ll wager that my ’os beats that ere clumsy 
hanimal of yours at a race up this ere road. 

“<T’ll bet you any thing you like, he does 
not,’ said I. 

«¢Then vat is the bet to be” 

“¢ Any thing you like.’ 

“¢ A quartern of gin ?—TI’ve not got muc! 
browns, but I can stand that ere, any how.’ 

«*¢ Done,’ says I, 

“* How far shal] it be ” 

“« To end of the road.’ 

“«Werry vell. 
keen-jacket ?” 

«+ Quite ready.’ 

«+ Then here goes.’ 

« The horses having been previously pu 
abreast, off we set quite in the John Gilpin 
style.” 

“ And who won the race ?” interrupted M 
Brougham. 

“IT was going to tell you,” said Mr Wi 














; 
Are you ready, old nas- | 


ped at 
rs, and 
ie con. 


ious In 
think, 
occur. 


udy en. 
u Can, 


vel), | 
} Com- 
> man, 
‘ours,’ 


| that 


turn. 
“don 
stro- 
OTS, 
Imsy¥ 
oad : 


does 


uch 








io ceils fin 





Justices of the 


Queen’s Bench. 69 





liams; “ | won it by a couple of yards.” 

“ Ah, you say so,” observed Mr Brougham. 

«[ did, upon my honor,” said Mr Wil- 
liams. 

“Well, but about the quartern of gin; 
that was the best part of the business. How 
did you manage it?” 

«QO, the little fellow proposed paying it, 
like a trump.” 


« Well done!” said Mr Brougham, attempt- | 


ing to laugh. “There must have been some 
pluck in him.” 

«There was indeed.” 
our reaching the point agreed on, he said, 
‘Vell I'm blowed if you ain’t a-gained it! 
and then after fumbling for a few seconds in 


his trousers’ pocket, he produced some pence, | 
which he held out in his hand, exclaiming, as | 


he looked compiacently at them, ‘ There’s the 
browns, old ’un; come, let's go to that ere 


public house over the way, and have the | 


quartern.’ He again looxed at the coppers in 
his hand, and betraying a slight confusion, 
observed, ‘I’m blessed if I ain’t a ha’penny 
short! Would you lend me one, old fellow ?” 

“ Of course you did so at once,” inturrept- 
ed Mr Brougham. 

“ O certainly,” answered Mr Williams. 

“And no doubt the gin was ordered and 
drunk between you,” remarked the other. 

“ Have a minute’s patience, and I'll tell you 
all about it,” said Mr Williams. 

“ Be as quick as you can then, for I ought 
to have been in the court before this time.” 


“Well, I had no sooner given him the 


halfpenny, than he darted over with his horse | 


to the door of an adjoining public house, and 
bawled out for a quartern of gin. The arti- 
cle was brought hit in an instant, when fill- 
ing up the glass, he put it to his mouth, and 


saying ‘Your jolly good health, old chap!’ | 


drank off its contents in a moment.” 

“ But what came of your share ?” inquired 
Brougham. 

“Why, he immediately filled up the glass, 
and offered it to me.” 

“ And didn’t you take it?” 

“No; I enjoyed the joke, but not wishing 
to carry it so far as to beseen drinking gin in 
public, I said to him that I could not taste 
spirits at so early an hour in the morning.” 

“Well, what did he say 2” 

_ “Why, darting at me a look of mingled 
indignation and surprise, he said, ‘Vy, I’m 


Immediately on | 


‘ blowed if you ben’t a precious humbug, old 
nankeen-jacket. But if you von’t drink this 
ere gin, [ will, that’s all.’ And putting first 

the glass and then the jug to his mouth, he 

inverted both ina few seconds, on which I 

bade him good morning.” 

“T wish you the same; you have had a 
rich adventure,” said Brougham, and away 
the latter went to Westminster Hall. 

Mr Williams was made a Baron of the 
Court of Exchequer in February, 1834, and 
/in two or three months afterwards was ap- 
pointed to his present situation. It is worthy 
'of observation, that, on his first circuit as 
judge, and the first week of that circuit, it 
_was his lot to preside at the trial of the Dor- 
chester Laborers, whose case has ever since 
been kept so prominently before the public. 
I may here mention that the sentence of sev- 
en years’ transportation, passed by Justice 
Williams on those men, convicted, as the 
reader will remember, of having taken an ac- 
tive part in the formation of the Trades’ 
Unions of that period, has been commuted by 
‘Lord John Russell, and that they are now 
understood to be on their way home to Eng- 
land. 

The shortness of the period Mr Justice 
Williams has been on the bench, puts it out 
of my power to say much of him in his ca- 
pacity of judge. The sentence referred to 
_was generally allowed to be more severe than 

the circumstances required. It is probable, 
however, that the extensive organization and 
formidable character of the Trades’ Unions 

of 1834, appeared to him to render it 
necessary that an example should be made to 
deter others from joining such associations, 

With that single exception, all Mr Justice 
Williams’s decisions have, I believe, given 

satisfaction, In pronouncing judgment, or 

| in summing up the evidence which has been 
laid before a jury, he is remarkable for the 
abruptness of his sentences. I cannot speak 
with certainty as to his age, but, judging from 
| his appearance, [ should suppose him to be 
‘about sixty. 


Mr Justice CoLeripce is the remaining 
judge in the Court of Queen’s Bench. As an 
advocate, he was not much known by the 
public, though his talents in that capacity 
were duly appreciated by the profession. 
His business never was large; but, as he 
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was chiefly retained on behalf of wealthy 
clients, it was more productive to him than | fair trial. 


reign could hardly be said to give a mana 
Mr Coleridge is understood to 


was the more extensive business of many of | have continued a regular contributor to the 


his brethren of the bar. 
lawyer. 
sound and varied. 
shine with any particular splendor. 


He was an excellent | 
His legal knowledge was at once | to the bench in the end of 1835. 
As a pleader, he did not 
The 
bench and the bar could alone appreciate his | 
talents; a jury or a promiscuous auditory | 
could hardly have deemed him worth listen- 


‘“‘ Quarterly” up to the time of his elevation 
Whether he 
| still furnishes an occasional article to it, as 
Lord Brougham did to the “ Edinburgh Re- 
view,” for years after his appointment to the 
office of Lord Chancellor, I have not the 
means of knowing. 


ing to. In very few instances were his! Mr Coleridge used to be often confounded 
speeches calculated to attract attention. He! with the Mr Coleridge, or the late Mr S. T. 


scarcely possessed a single quality which 
could be expected to render him popular with 
His mind was not vigorous, in 
the more enlarged acceptation of the term. | 
There was nothing brilliant or striking in his 
They were elaborate in no ordi- 
if he ever did indulge in ex- | 


the million. 


speeches. 


nary degree : 


temporaneous effusions, there was no appear- 
ance in his addresses of their being the cre- 
in de- 
tecting, and tolerably successful in exposing, | 
but 
the eflect of this was, in a great measure, | 
impaired by his want of animation and ener- 
His matter was intrinsically good, but 
it might have been set off to much greater | 
advantage by the admixture of something 
lively, or even declamatory, to a moderate | 
He spoke with tolerable fluency, | 
seldom having occasion to pause for a proper 


ations of the moment. He was acute 


the sophistry of the opposing counsel ; 


gy. 


extent. 


word, or to correct any infelicity of expres- 


sion. His diction usually displayed good 
taste. A competent judge could have seen 


that he was a man addicted to literary pur- 
suits before he had spoken many minutes. | 
His voice was not sufficiently strong to pro- 


duce any impression as a speaker on a popu- 
lar assemblace. 


bilities, provided it possessed them, in that 
way. 

Mr Coleridge was well known in the liter- 
ary world. He was long understood to be a 
stated contributor to the “Quarterly Re- 


view ;” and though it is not generally known, 


he edited the three or four numbers, the pub- | 
lication of which intervened between the res- | 


ignation of Mr Gifford, and the appointment 
of Mr Lockhart. The numbers in question 


were by no means among the happiest which | 
| lectual expression. 


have appeared; but so short an editorial 


It also either wanted flexi- 
bility of intonation, or that ardor of tempera- | 
ment which could take advantage of its capa- 


Coleridge. ‘this was chiefly owing to the 
circumstance of its being known that a Mr 
Coleridge was a contributor to the “ Quar- 
terly Review,” People naturally leaped to 
the conclusion, that this was Mr 8, 'T. Cole- 
ridge. But though the Mr Coleridge who 
wrote for the “ Quarterly,” and the Mr Cole- 
ridge, so celebrated as a poet, and for his 
singular conversational talents, were different 
persons, there was a close relationship be- 
tween the two. 

Mr Justice Coleridge is an excellent judge. 
| Perhaps he is not inferior to any of his breth- 
ren on the bench. He makes himself thor- 
oughly master of the details of the cases which 
come before him; and distinguishes, as if by 
a sort of intuition, between a sound argument 
and a mere sophism, however refined the lat- 
ter may be. His knowledge of law is at 
once accurate and extensive; he can always 
lay his fingers on the precedents which 
| more particularly apply to the case under the 
consideration of the court. No appointment 
tu the bench has, for many years past, given 
greater satisfaction either to the bar or the 
public, though there was some grumbling on 
the subject before he had an opportunity of 
| showing his merits as a judge. In his politi- 
cal opinions, he has always identified him- 
self with the tories; but he has never, so far 
'as I am aware, betrayed anything like the 
violence of a partisan. It can hardly be nec- 
| essary to say, that, in his judicial capacity, he 

knows nothing of either tory, whig, or radi- 
cal. 

Mr Justice Coleridge is a young man to 
occupy a seat onthe bench. I should take 
him to be under fortyfive. He is rather above 

the middle height, and of a well proportioned 
figure. His features are not very regular; 
but his countenance is not deficient in intel- 
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UNITED STATES CIRCUIT COURT. 
PORTSMOUTH, N. H, MAY TERM, 1538. 


The Steamboat New England v. The Kenne- 
beck and Boston Steam Navigation Com- 
pany, Claimants. 





No appeal lies from a decree of the district court 
in an admiralty cause, except to the next term 
of the circuit court. 


The appeal to be effectual, must be entered before 
the adjournment sine die of the district court, 
unless a different time is specially allowed by the 
district court in the niin case, Or is prescrib- 
ed by the general ries of the court. 

If in either case an appeal is entered within the 
prescribed term, it relates back to the time of 


the decree, although actually entered in vaca- | 


tion. 


A party may appeal from an interlocutory decree, 
having the effect of a final decree ; or he may at 


his election wait until the final decree is posi- | 


tively entered and then may enter an appeal. 


A decree awarding a certain rate of salvage of the | 


proceeds, after deducting or and expenses, 
and fees of court, is not a final decree ; but at 
mostis only an interlocutory decree in the na- 
ture of a final decree. 

To make adecree in a salvage case positively 
final, all the charges and expenses should be as- 
certained, and the salvage apportioned, and the 
rights of each salvor definitively fixed, so that he 
may appeal therefrom if he chooses. 

Quere, whether a libel of review, in the nature 
of a bill of review in equity, will lie in a court 
of admiralty. 


A rehearing in admiralty cannot be had after the 
term of the court has passed, at which the de- 
cree was made. 


All decrees in admiralty are deemed tobe enrolled 
as of the term in which they are made. 
Tuts was a suit in rem for salvage brought 
against the steamboat New England; upon 


which a decree for salvage was rendered by | 
the district court at the September term, 1838. | 
But it was ascertained, after the final ad-.| 


justment of the court, that by a mistake of 


the time, nature and operation of the decree, | 


the benefit intended by it to the salvors was 


wholly defeated, and they were actually bur- | 


thened with expenses beyond the salvage 
awarded to them. ‘The morning after the 
final adjournment of the court the mistake was 


ascertained, and an application was made to | 


the district judge, whose decree had been 
supposed to be perfectly satisfactory, to al- 
low an appeal to be entered upon the records 


of the court in order to bave the error cor- 
rected in the circuit court. The minutes 
only of the decree had been stated by the 
court while in session, and the decree was not 
drawn out in form until the morning after 
the final adjustment. The district judge, 
doubting his authority to allow an appeal, ex- 
‘cept when applied for and allowed in open 
court, declined to allow the appeal. The li- 
bellunts, notwithstanding, entered the cause 
as upon an appeal to the circuit court, at the 
next term (October term, 1838); and at the 
saine term, by motion, they made an appli- 
cation to the circuit court to direct the clerk 
| of the district court to enter the appeal upon 
the records of that court, and the allowance 
of it, due security having been offered to be 
| filed. This motion stood over for argument 
-and consideration until the present May term 
of the circuit court; and was now argued by 
Claggett for all the libellants, except John 
| Hodgkins, and supported by affidavits. 

In the intermediate time, viz., at the De- 
cember term, 1838, of the district court, all 
proceedings under the original decree having 
| been suspended, a petition in the nature of a 
libel for a rehearing, or of a libel of review 
was filed by John Hodgkins in behalf of him- 
self and the other libellants, before that 
court; and upon the hearing and argument 
by counsel, the district judge dismissed the 
petition upon the ground that the court had 
no jurisdiction. From this decree of dis- 
missal an appeal was taken to the circuit 
court. 

‘The cause was now argued by Jiale, dis- 
trict attorney, for the appellants, and by 
Emery and E, Cutts for the appellees, ‘i he 
| grounds of the argument were so fully gone 
over by the court in its judgment, that it is 
not deemed necessary here to repeat them. 


Srory J.—'lhe present case presents some 
points, which have not been hitherto decided 
in this court, and have some novelty both in 
their principle and application. I have, 
therefore, taken time to consider the case 
| with reference to the different forms, in which 
, these points have been brought before the 
court, I have no doubt whatsoever, if the dis 
trict court in a case of admiralty and mari- 
time jurisdiction refuses to entertain the 
| cause, or to pronounce a decree, or to allow 

an appeal from a decree when interposed ac- 
cording to the rules prescribed by the court, 
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or justified by the general principles of the 
admiralty practice, recognised in the courts 


| 


of the United States, that this court has a ju- | 
‘court in the particular case, upon the motion 


risdiction by mandamus to compel the district 
court to proceed in the cause, to enter a de- 
cree (not prescribing what that decree shall 
be), or to allow an appeal upon the proper 
requisitions of the law being complied with 
by the party. By the 14th section of the ju- 
diciary act of 1789, ch. 20, all the courts of 


some stipulated period after the term or sit. 
ting, fixed by the general rules of the court, 
or specially prescribed and allowed by the 


of the party aggrieved. And in each of these 
cases if the appeal is taken within the pre. 


scribed period, it is entered upon the record 


the United States are clothed with “ power to | 


issue writs of scire facias, habeas corpus, and | 
(is taken in either of these ways within the 


proper period, and the district court is ad. 


all other writs not specially provided by stat- 
ute, which may be necessary for the exercise 


of their respective jurisdictions, and agreeable | 


to the principles and usages of law.” 
the acts above specified may be essential to 
the proper exercise of the appellate jurisdic- 
tion of this court over the district courts, and 
a mandamus is the proper process to effect 
the objects, and is agreeable to the principles 
and usages of law, when they are to be at- 
tained. My brother, Mr Justice Thompson, 
held this doctrine in the case of Smith v. 
Jackson, (1 Pasne, Rev. R. 453) and I entirely 
subscribe to his opinion on this subject. 

By the Act of 1789, ch. 20, sec. 21, an ap- 
peal is allowed from final decrees of the dis- 
trict court in causes of admiralty and mari- 
time jurisdiction, where the matter in dispute 
exceeds the sum or value of three hundred 


dollars (since that time altered to fifty dollars) | 


exclusive of costs; but the appeal is al- 
lowed only to the next circuit court to be 
held in the district. In what mode and at 
what time the appeal is to be made is not 
pointed out by the statute. By the civil law, 
and also by the general practice of the ad- 


Now, | 


of the proceedings, apud acta, by the clerk of 
the court; and when entered, it takes effect 
in the same manner by relation back, as if 
entered in open court upon the record, when 
the sentence was pronounced. If no appea| 


journed without day, then it is understood, that 
the party waives any appeal, and the court 


proceeds to execute its decree; and no ap. 
| peal subsequently taken by the party, even if 
offered or entered before the next term of the 
‘circuit court, is understood to possess any 


‘nized and enforced 


validity ; but itis treated as a mere nullity. 
Such, at least, has been the invariable prac- 
tice in this circuit; and it was fully recog- 
in the case of .Vorton 
v. Rich (3 Mason R. 443.) And it appears 


‘to me, that the practice is settled upon true 


principles ; for otherwise the execution of 
the decree of the district court would be 


suspended until after the next circuit court. 


or the objects of the appeal might be ina 
great measure defeated by the total or par- 
tial execution of it. Be this as it may, | 
have no doubt whatsoever of the authority of 


‘the district court to prescribe by its rules the 


miralty courts of England, the appeal may | 
/as allowed by the district judge, is founded 


be made viva voce in open court, or in writ- 
ing apud acta at the time of the pronouncing 
the decree, or within ten days afterwards in 
writing before a notary, who authenticates 
the instrument of appeal’. 
practice has not to my knowledge ever been 
adopted’. 


libellants would be entitled. 


i 
| 


In America, this | 
{ 
The uniform course, as far as I | 
know, has been to interpose the appeal dur- terwards. 


term, wherein appeals shall be entered, and 
that the parties would be bound by the limi- 
tations prescribed by those rules. 

In the present case the motion for a man- 
damus to direct the clerk to enter the appeal, 


upon a total mistake of the true state of the 
facts, and the remedial justice, to which the 
There is no 
proof whatever, that the district judge allow- 
ed the appeal on the morning after the final 
adjournment of the court, or at any time af- 
He disclaims it in open court ; 


ing the term or sitting of the district court,} and we have the fullest authority, that he 
at which the decree passed, and before its; never gave any directions to the clerk to 
final adjournment, or to interpose it within | enter or allow the appeal, and that he never ap- 





2 See Norton vo Rich, (3 Mason's R. 443.) 
Dallas’s R. 6. note. 


| proved any bond or security offered by the 
_libellants for the purpose of obtaining an ap- 
3| peal. If the libellants were entitled to have 

the appeal allowed and entered after the ad- 
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‘ourmment of court upon the application made 
the next morning, or at any time afterwards 
before the next term of the circuit court, and 
the district Judge refused it, the proper ap- 
plication should have been by a petition for a 
wandamus to be addressed to him (and not to 
the clerk) to allow the appeal. The whole 
proceeding on the part of the libellants has 
been in this respect as irregular and incor- 
rect as it well could be. 

But waiving all minor considerations of 
this sort, the real and substantial question be- 
fore the court is, whether the district Judge 
had authority to allow the appeal after the 
final adjournment of the court, supposing his 
claim to have been made, while the court was 
insession, to have such an appeal entered, or a 
reasonable time allowed for perfecting it. 
As a general question, supposing the decree 
tohave been drawn out at large, and fully | 
enrolled or entered upon the records of the 





takes made by the parties in relation to 
the nature and operation of his decree. In- 
deed, by the general practice in this circuit, 
the decrees and decretal orders of the circuit 
court, if they contain anything more than a 
mere affirmance of the decree of the district 
court, or a formal dismissal of the suit, are 
always submitted to the court upon a written 
draft, and varied and corrected and amended 
by the court upon the suggestion of the par- 
ties, as well as upon its own mere motion, 
and in vacation, as well as in term, And it 
is usual, I believe, in the district court in 
Massachusetts, after an opinion has been pro- 
nounced upon the case to give time to the 
parties to draw up the final decree, and to add 
to and vary the original minytes, upon the sug- 
gestions of counsel, pr upon the farther neflec- 
tions of the court. And no appeal is ever enter- 
ed, until after such a formal decree has been 
promulgated and entered on record. In this 






| of seeking redress. 


_ shall presently have occasion to consider. 


_ sides at the argument, that the decree of the 


_ asof the term, in conformity to his minutes and 


party was not bound to enter any appeal. | 


; full liberty to reliear the cause for the purpose 


court, I have no doubt upon the authority of | view of the actual posture of the case, it 
Norton v. Rich (3 Mason R. 443) and upon the | seems to me, that it was not competent for 
principles above stated, that he had no such | the district court to direct the formal decree 
authority. And whatever might be the mis- | to be entered in vacation, as of the preceding 
take of the libellants as to the nature and | term, without at the same time giving notice 
operation of the decree, it would have been 'to the parties, and submitting the decree to 
final and obligatory upon them in this form | their examination, and allowing some opportu- 
There could be no ap- | nity to them, either to rehear the cause in the 
peal; and the mode of redress must have | discretion of the court, or to enter an appeal, 
been, if any, by another proceeding, by a In this view of the matter it strikes me, that 


applied to on the morning atter the adjourn- 
ment, either to have reheard the cause, or to 
have allowed the appeal; since the decree 
had not been drawn out and entered on rec- 
ord during the term. He might have adopt- 
ed either course; but he could not prop- 
erly refuse both. He might have suspended 
all the proceedings and entry of the decree, 
and have reheard the cause at the next 
regular term of the district court, as unfin- 
ished business, or he might have allowed the 
appeal to the next circuit court. I am sure, 


| libel of review, in the nature of a bill of re- | the district Judge was at full liberty, when 


view or in the nature of a rehearing, which I 


But I understand it to be admitted on all 


district Judge was not in fact drawn out, or 
entered upon the records before the final ad- 
journment of the court; that he merely 
expressed the heads and grounds of his opin- 
ion; and that the decree was afterwards form- 
ally drawn up and entered upon the records 


It seems to me, 


by his express sanction. 


' that until a formal decree was entered, the | that my learned brother (the district Judge) 


| would have eagerly embraced the opportuni- 


He was not bound by the mere minutes ; but | 'Y of re-examining the case, or of allow- 
was at liberty to apply to the district judge | ing the appeal, and if he had not felt extreme 
to vary his minutes and correct any errors, | doubts as to his authority and jurisdiction so 
before the final entry of the formal decree, | to act. Nor do I wonder at his doubts in a 
Nor can I entertain any doubt, that the dis- | ©45¢ of so much novelty, where there was no 
trict judge was under such circumstances at | definite precedent to guide or toaid his judg- 
ment, 

And this leads me to the consideration of 


of varying his minutes,and correcting any mis- | 


10 
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the other question, arising upon the petition | 
‘ter either before the appellate court, or before 


for a libel of review in the nature of a rehear- 
ing. ‘lhat it is competent for a court of ad- 


miralty to rehear a cause after a decree has | 


been pronounced, pending the term, and be- 
fore the proceedings have been finally enroll- 
ed, or drawn up and entered on the record, I 
confess I do not entertain the slightest doubt. 
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tained, for the purpose of bringing the mar. 


the court in which the original decree was pro. 
nounced, I allude to the case of The Eliza. 
beth and The Geheimirath, reported in 2 Acton’: 
Rep. 57, 58, note’. Inthe case of Hudson 
v. Guestier (7 Cranch R. J.) the Supreme 


/ Court held that a case could not be reheard 


It was well remarked by Lord Stowell in the | 
case of the Fortitudo (2 Dodson Adm. R. 70) | 


cited at the bar, that the court “ might per- 


“haps, within the limits of that very extend- | 
' there may not be a libel, in the nature of 4 


“ed equity, which it is in the habit of exer- 
“cising, deem it not improper in some cases 
“to suffer a cause to be reopened, 
“certainly would not do so, unless there ex- 
“isted very strong reasons to show the pro- 
“ priety of the measure.” He added, what is 
very pertinent in the present case, “that mere 
“ negligence or oversight would not be suffi- 
“cient ground for such an extraordinary in- 
“terposition of the authority of the court. 
“ A direct case of fraud or something equiv- 
“alent to it must be made out before” such a 
step should be taken. His lordship was here 
speaking of a case, where all the proceedings 


But it | 


had been voluntarily withdrawn and abandon- | 


ed by the party before any decree ; and per- 
haps the latter part of his language ought to 
be limited to such a case. I own, that I 
should have great difficulty in holding to this 
doctrine in the full extent of the language, in 
which it is stated. If there has been a man- 


ifest mistake, going substantially to the mer- | 
its, even with some slight ingredients of neg- | 
‘object is attainable at all, it must be (as it 


ligence on that side, and without any circum- 
stances of fraud on the other side, I should 
be much inclined to direct a rehearing during 
the same term, while the proceedings are in 
paper, and the decree remains unexecuted. 


But I am not aware, that after the decree | 


has been enrolled or entered on record, and 
the term has passed, that any court of admi- 
ralty, at least in this country, has ever enter- 
tained an application for a rehearing. In 
the High Court of Prize Commissioners in 


England, it is said to be the practice never. 


to rescind a decree after it has passed, or to 
open the subject anew. It has been suggest- 
ed, that the court would not do it, even when 
a fraud had been practised. But at the same 


other mode of redress might be adopted, 
meaning, I suppose, that a libel, in the nature 


after the term in which it had been originally 
decided; and this rule has ever since bee, 
constantly adhered to. 

But this is very different from saying, that 


bill of review. Commissions of review are 
sometimes granted in England to review the 
decrees of the appellate courts in ecclesias. 
tical causes, and also in admiralty causes of 
civil and maritime jurisdiction, as contradis. 
tinguished from causes of prize. But such 
commissions are not matter of right, but are 
granted as matter of favor, and discretion, or, 
as the phrase is, of the grace and benignity 
of the crown, upon the advice of the Lord 
Chancellor. This was so held in Matthews r. 
Warner (4 Ves. 186.) and Eagleston & Coven- 
try v. Kingston, (8 Ves. 439, 465, 469, 431. 
In such commissions of review, it does not 
seem beyond the proper functions of the court 
in granting them to allow new pleas and 
proofs; and so in fact Lord Eldon seems to 
have thought it in Eagleston & Coventry v. 
Kingston, (8 Ves. 439, 463. 2.) I am_ not 
aware, however, that any such prerogative 
right to issue a commission of review has 
ever been recognised in America. If the 


seems to me) by a libel in the nature of a bill 
of review in equity, addressed to the proper 
person having possession of the cause. 

If a libel, in the nature of a bill of review 
in equity, would lie after a final decree in 
the admiralty, it seems to me, that it ought 
properly to be governed by the same ruies 
and principles, which regulate that proceed- 
ing in courts of equity, as well from their in- 
trinsic propriety and reasonableness, as from 
the consideration, that the bill of review had 
its origin in the civil and canon law, from 
which the court of admiralty derives its own 
practice and modes of proceeding. ‘This | 


sufficiently apparent from what is stated by 
time it was by implication admitted, that an- | 


of a bill of review in equity, might be sus- | and writs of error, Introduction, p. 59 to p. 69. 





' But see the Flora (1 Hagg. Adm. R. 298, 304) 
and the Elizabeth (2 Acton, R. 57,58.) See also 
Palmer's Practice of House of Lords on appeals 
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Lord Ch. Baron Gilbert in his Forum Roma- | 
num (ch. 10, p. 182, 183,) an extract from | 
which will be found in Story’s Equity Plead- | 
‘that extract is also_ 
from a decree dismissing the petition to this 


ings, 8. 403. note (3). 
important for another purpose ; for it shows, 
that while interlocutory sentences are always 
alterable before a definitive sentence is pro- 
nounced, the definitive sentence must always 
be in writing and signed by the judge; and 
after it is so signed, it cannot be altered ; but 
it properly becomes a matter of appeal. 


It thus affords an indirect confirmation of | 
_he possessed jurisdiction, then it might be- 


what has been already stated, that the min- 


utes of a decree, before it is drawn out at | 


large, (for it is not always signed by the 
Judge in our practice) are always open toal- 


teration ; but the decree so drawn out after it | 


is approved and enrolled is not, after the term 
js passed, open to be reheard. For every 
decree is treated after, it has been approved, 
as enrolled at the term, at which it passed. 
But to return. 
in regard to a bill of review, and bills in the 
nature of review, in equity is, that they will 
lie only for errors of law, apparent on the 
face of the proceedings, or for newly discov- 


ered facts material to the rights of the party, | 


of which he could not avail himself at the 
time of pronouncing the original decree. If 
the facts were known, and might have been 
used at the time of the decree, or if, though 
not known, they might have been known by 
the exercise of reasonable diligence on the 
part of the party applying for the review, the 
court will refuse it; for bills of review 


| court. 


One of the settled rules | s 


"point. 


review the csigian’ dense upon the merits, as 
the allowance or disallowance of it was a 
matter of discretion and not of right, I do not 
well see, how an appeal would have lain 
For in matters of discretion the judg- 
ment of the district Judge would not be sub- 
ject to the revising authority of this court in 
the exercise of its appellate jurisdiction. 
The difficulty is, that the district Judge, in- 


stead of hearing the petition upon its merits, 


dismissed it for want of jurisdiction ; and if 


come the proper duty of this court to reverse 
that decree of dismissal, and to remand the 


_ cause to the district court for further proceed- 


ings; since if the district Judge had juris- 
diction, it is by no means certain, taking all 
the circumstances together, that he might 


| not in the exercise of his discretion have va- 


ried his original decree; and then the re- 
pondents might have brought up the whole 
proceedings before this court by appeal. 
The question, therefore, whether the district 


court does possess any jurisdiction by a bill 


of review, or otherwise, after the term }.s 
passed, is directly presented for the consid- 
eration of this court. [ have not wholly 
been able to satisfy my own mind upon this 
But upon the most careful reflection, 
which I have been able to bestow upon it, 


| the result, to which I have brought my mind, 
is, that if the district court has a right to en- 
|tertain a libel of review in any case, it must 


| be limited to very special cases, and where ei- 


upon new discovered facts, are not matters | ther no appeal by law lies, because the mat- 
of right, but rest in the sound discretion of | ter is less in value than is required by law to 


of the court', Now, it is unquestionably true, | 
that in the present case, the matters relied on 
fora review were well known to the libel- 
lants at the time of pronouncing the original 
decree, and there was great negligence in 
not then bringing them before the court. 
Assuming, that.there was a definitive de- 
cree, which was not appealed from by the mis- 
take and misunderstanding of the libellants 
of the extent and operation of that decree, I 
do not well see, how a libel of review would 


have helped the matter; since it would not 
/such an interference to prevent a manifest 


fall within any of the ordinary rules applica- 
ble to bills of review. And ifthe district 
judge had entertained the petition and de- 
cided against the relief prayed, and refused to 





‘See Story on Equity Plead. s. 412 to s. 419. ; al- 
80 Gualt v. Candalers (Ree’s Adm. R. 64.) 





justify an appeal, or the proper time for any 


| appeal i is passed; where the decree remains 
| unexecuted ;—where there is clear error in 
| matter at law ; 


or, if not, where the decree has 
been obtained by fraud; or where new facts 
changing the entire merits, have been dis- 
covered since the decree was passed ; where 
there has been not only the highest good 
faith (uberrima fides) but also the highest 
diligency and an entire absence of just im- 
putations of negligence ; and finally, where 
the principles of justice and equity require 


wrong. Farther than this, I am not prepar- 


ed to go; and I may say, that with my pres- 
ent impressions I should go thus far with some 


hesitation, and pause at every step. 


But I am spared the necessity of positive. 
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ly deciding this point by the actual posture 
of the present case, It appears to me, that 
in no just sense can the original decree in this | 
case be deemed a final or definitive decree. 
At most, it is but an interlocutory decree, par- 
taking of the character of a final decree, [I | 
agree, that these are cases, in which | 
either party may appeal from an interlocuto- 
ry decree, having the effect of a final decree. 
Thus, for example, if upon a bill to foreclose 








| was specifically ascertained, it would be jy. 
| possible to say, whether the sum in contro. 
'versy between him any co-salvor, or the 
| claimants was enough to found the appella: 
| jurisdiction of this court. It was indispenss. 
| ble therefore, that the whole matter shoy)j 
| have been referred to a master or audito 
‘to take an account, and ascertain the sums 
| due to all parties according to the principles 
of the original decree ; and for that purpos: 


a mortgage, there is a decree for a sale of | to hear all the parties, and make a report 


the mortgaged premises, although the decree | 
is but interlocutory, and the «ale is not per- 


the court. Such a report, when made, wou); 
| be open to contestation by any of the Parties 


fected, yet, in as much as it has the effect of | in interest ; and until confirmed by the cour 


a final decree upon the rights of the mortga- | 
gor, he may appeal from it before such sale. 
So it was decided by ‘the Supreme Court in 
Ray v. Law (3 Cranch R. 179.) But although 
a party injured by such a decree may appeal 
before the definitive decree is entered, and 


the whole proceedings are closed under it; | 


yet it does not follow, that he is bound so to 


do, and may not lie by, and appeal after the de- | 


finitive decree. Onthe contrary, as I under- 
stand the law, he has an election to pursue 
the one course or the other. Now, in the 
present case, it is impossible to consider the 
original decree as final between the parties 
as to all the matters in controversy. 
interlocutory in its character for many pur- 
poses. It directed the charges and expen- | 
ses of keeping and selling the property, and | 
the fees and charges of the officers of the | 
court to be first deducted from the proceeds 
of the sale. 


of the court. Indeed, it was indispensable, 


that this should be done, before it could be | 


ascertained, what the moiety of the salvors 
would be in pecunia numerata. 
again, the sums, belonging to the distributive 
shares of each salvor, remained to be ascer- 
tained, and awarded to him severally in his 
own proper name; for, until that should be 
done, he could not know, what his own par- 
ticular share was, and whether he was ag- 
grieved or not by the decree, not only as to 
the salyage in general, but as to his particu- 
lar share thereof, so as to institute an appeal 
severally, and for his own interest. ‘i hus, 


for example, until the share of each salvor 





It was | 


Now, the exact amount of these | 
charges, expenses and fees were not ascer- | 
tained, and were necessarily open to further | 
future inquiry, and might become matters of | 
controversy between the parties, upon which | 
they might have a right to take the opinion | 


And then, | 
shall have no difficulty in acting upon suci | 


| | there would no be sufficient basis, on which t: t 
found a final decree, absolute in its nature. 
upon all the rights of all the parties. 

| It seems to me, therefore, that the distric: 

Judge had a clear remaining jurisdiction jp 

the premises for this purpose ; that the orig. 

inal decree was not so final, as without an 
appeal to supersede the necessity of furthe: 
proceedings ; and consequently, that as th 
original cause has never been wholly r. 
'moved from his jurisdiction by any appea), 
|he is at liberty to rehear it, and to vary o: 
modify that decree, and is bound to go o 
and perfect it by an absolute definitive de. 
cree. When such a decree shall be render 
ed by him, if unsatisfactory to any of th 
parties, it will of course be open to appea 
under tie usual circumstances. 

My judgment, therefore, is, that the decre 
of the district court on the petition ought 
be reversed, and that as all the proper mate 
rials are not now before this court, to enab!: 
it to act definitively upon the whole right: 
of the parties, that the cause ought to be re- 
manded to the district court for further pro- 
ceedings. If the parties, with a view to pre- 

vent further delay, shall agree, that the orig. 
'inal cause shall be deemed to stand before 
| this court, as if an appeal] had been origina’ 
ly entered, and allowed in the district court,| 
| an agreement, instead of remanding the 
cause. Otherwise a special mandate wil! be 
sent with the cause to the district court. 


UNITED STATES CIRCUIT “COURT. 
BOSTON, MAY TERM, 1839. 


Williams and others v. Suffolk Ins. Co. 


The necessary sale ofa vessel in the course 0! 4 
voyage to defray salvage, creates of itself a tol” 





loss of the vessel for the voyage. 
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What circumstances constitute an entire defeat of | 
the voyage. 

Where the object of the voyage is entirely defeat- 
ed, and the vessel is obliged to return home, 
it cannot be treated as a case of a voyage to a 

rt of necessity for repairs, but there is a total 

No loss or expense is to be considered as general 
average, and so applied in making up a loss, un- 
less in the first place, it was intended to save and 
preserve the remaining property, and unless in 
the second place, it succeeded in doing so. 


The expenses and charges of going to a port of 
necessity to refit can properly be a general av- 
erage only when the voyage has been, or might 
beresumed. But the doctrine does not apply if 
the voyage has been abandoned from necessity. 


Tuis was a case upon a policy of insur- 
ance ; and now came on upon the report of 
Willard Phillips, Esq., an assessor appointed 
to report the facts, whether there was a loss 
of the vessel insured, the Breakwater, from 
necessity. ‘The assessor now made his re- 
port in substance as follows : 


By the policy, the plaintiff was insured 
$3500 on the Breakwater, and $2000 on out- 
fits at and from Stonington, commencing the 
risk on the 12th of August, 1830, to the 
southern hemisphere for a sealing voyage, 
with liberty to put skins on board of any oth- 
er vessel “until she returns to her port of 
discharge in the United States. It being 
understood that the value of the interest 
hereby insured, as it relates to his insurance, 
is not to be diminished thereby.” 


At the end of the first season—about 
March 1831, the Breakwater visited the 
Falkland Islands, within the liberty given in 
policy, and for purposes connected with the 
voyage. The captain, with the second mate 
and four of the best men, and a seal boat 
were captured by Lewis Vernet, acting gov- 
ernor of those islands. The schooner was 
also captured or seized, and after being in 
the hands of the captors two or three days, 
was recaptured by the mate and part of the 
crew remaining on board, who brought her 
home. After her arrival she was libelled for 
salvage in the district court of Connecticut 
district, and salvage was awarded of one third 
part of the proceeds of the vessel and prop- 
erty’. 

In regard to a total loss by the break- 





‘See Williams v. Suffolk Insurance Co, (1 Law 
Reporter 153.) 
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ing up of the voyage, the mate testified ex- 
plicitly, that the capture deprived the Break- 
water of the following requisites for prose- 
cuting the voyage. 

1. A navigator, he being the only one 
after the detention of the captain, and it be- 
ing necessary that there should be two at 
least on board, one to go out with the boats, 
the other to remain with the vessel, and 
he had no certain means of finding an- 
other navigator short of returning to the 
United States, if he had proposed still to 
prosecute the voyage. 

2. The best men had been taken out and 
detained, and he could not procure other 
suitable hands to supply their places without 
returning to the United States, it being 
requisite that a vessel should have a certain 
number of men skilled in this kind of voy- 
ages, 

3. The loss of the muskets, the method of 
killing the fur seals of late years being by 
shooting, for the most part, or, at least, in a 
great part, and that a vessel is not equipped 
for such a voyage without a supply of mus- 
kets and ammunition. These he supposed he 
might have obtained short of the United 
States, had he been otherwise prepared and 
disposed to pursue the voyage. 

4. Loss of seal boat with the captain, 
which he could not have replaced short of the 
United States, and a vessel with one seal 
boat only would not be fit to prosecute this 
species of sealing, and could not prosecute it 
to any advantage, ur with any safety, since 
two boats always go in company to render 
each other assistance in case of accident. 

5. Another reason for not prosecuting the 
voyage was the danger of being captured by 
Vernet, who then had at his command three 
vessels—a part or all of which he had cap- 
tured—and seventy or eighty men. 

6. The loss of the ship’s papers by the 
capture, was one objection to prosecuting the 
voyage, though the mate was of opinion, that, 
as it was a time of peace, this objecton 
would not of itself have been conclusive. 

7. He could not prosecute the voyage 
without coming home to refit, and he could 
not come home to refit, without losing the 
sealing season. 

Upon these facts the auditor reported that, 
by reason of the capture, there was a loss of 
the Breakwater by necessity. 

The questions arising upon the report 
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were submitted without argument by Charles | the whole voyage, without any regard +, 








G. Loring for the plaintiffs, and by Theoph- | their diminution by waste, or by consuinption, 


ilus Parsons for the defendants. | or by the transhipment of any part of the seq) 
Srory J.—It appears to me that the as- | Skins, the product of the enterprise, in any 
sessor is right in the conclusion, which he has | other vessel during the voyage. 
drawn, that there was a loss of the voyage I do accordingly confirm the report of the 
by necessity, from the capture and other | #Ssessor and recommit the report to him 
events stated in his report. I cannot treat | with directions to ascertain and report the 
this as the case of a voyage to a port of ne- | #mount due to the plaintiffs upon the ba. 
cessity for the mere purpose of new equip- | 8i8 of a constructive total loss of the Break. 
ments and repairs to resume the voyage; but | Water and her outfits during the voyage. 
there was a total loss of the voyage itself. ————___—— 
The sealing season was lost. The vessel | SUPREME COURT. 
was compelled to return home. A new inas- | PENNSYLVANIA, MARCH TERM, 1839. 
ter and crew were to be hired and to be hired | : ‘ 
. Riddle v. Welden. 
upon new terms, exactly as if a new voyage | 
was commenced. New outfits were requir- | The effects of a lodger and boarder are exempt 
ed, and to be useful they must be co-exten- from distress for rent due for the house. 
sive with the whole period of the new voyage. | Tuts was an action of replevin in the dis. 
Besides ; the vessel] was liable to, and was | trict court of the city and county of Piiiladel- 
libelled and sold for salvage. That sale | phia; in which the defendant made cogni. 
put an end at once to the original ownership, | zance as the bailiff of Jaines Simpson and 
and voyage ; for after the sale it was utterly avowed for rent in arrear. The jury found 
impossible to resume the voyage insured. | specially that, at the time of the distress, 
New interests, new rights, and new parties | there was due from Mary Hanson, the tenant, 
had intervened. The necessary sale of a the sum of one hundred and fiftythree dollars 
vessel in the course of a voyage to defray /and nineteen cents; thatthe said Mary used 
salvage creates of itself a total loss of the | the premises as a boarding and _ lodging 
vessel for the voyage ; and in a case like the house, and that the plaintiff boarded and 
present, there was thereby a total loss of the | lodged with her; that the articles specified 
voyage also as to the outfits insured. in the declaration were the plaintiff’s proper- 
The question, therefore, of general aver- | ty, and in two rooms occupied by him as 
age, which might arise, if the voyage to Ston- | boarder and lodger; and that, at the time of 
ington were a mere voyage to a port of | the distress, there were other goods in the 
necessity to refit and resume the original | house belonging to the said Mary, which 
voyage, do not in my judgment become ma- were of sufficient value to satisfy the rent. 
terial to be considered. General average | On these facts, the court gave judgment for 
can only arise, where the sacrifice has been | the defendant; and this was assigned for 
made forthe common benefit, and has accom- | €rror. 
plished the object. The expenses and| The cause was argued here by Hazlehurst 
charges of going to a port of necessity to re- | and Holcomb for the plaintiff, and by Perkins 
fit, can properly"be a general average only, | for the defendant; and the opinion of the 
when the voyage has been or might be re- | court was delivered by 
sumed. If it has been abandoned from Gisson C. J.—The case submitted by 
necessity, then it is not a case for the appli- | this verdict, falls distinctly within the princi- 
cation of the doctrine. The present case | ple of Brown v. Sims (17 Sergt. and R. 128 
must be treated upon the basis of a construc- | that, for the benefit of trade, goods put upon 
tive total loss by the perils insured against, rented premises by a customer in the way of 
where there has been a due abandonment to | the tenant’s business, are exempt from dis- 
the underwriters. ‘tress. The principle is a growing one, 
As I understand the policy, the value in- | which already embraces every case that can 
sured upon the outfits is to continue undi- | at all be brought within it. It sprung from 
minished, during the whole voyage; that | necessity in the first instance, and began 
is to say, it is to be treated as a case, where with the exemption ofa guest’s effects at an 
the outfits are valued at the sum insured forjn1, b ecause as it is said, the innkeeper is 
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' bound to rescue them ; and the privilege was, 


nat i 


for that reason, very strangely thought to be 
that of the innkeeper himself. Were it a 
benefit for him to prevent the lessor from get- 


' ting the rent from a stranger, there would be 


some show of reason in conceding it to him 
in compensation of his duty to receive those 
who favor him with their custom ; but being 
answerable to them for their effects in his 
charge, he can neither gain nor lose by the 


exemption ; for its supposed effect in the at- 


traction of custom to the house, being equally 
enjoved by his competitors, can no more ben- 


efit, than the want of it could prejudice him. 


inten ian og 


The guest voluntarily puts his property with- 


in the spere of the lessor’s authority ; and the | 


inability of the tenant to prevent it, being a 


' matter with which the lessor has no concern, 


0 


wea ttle ain ey 


ought in reason, no more to affect him, than 
if the reception were, in point of law, as it is 
in point of fact, a matter of mutual consent. 
If the privilege be the landlord’s, therefore, it | 
is a barren one, for it would poorly compen- | 
sate the weight of his legal obligation if that 
were a burthen to him ; ; and if it be, as; 
it undoubtedly is, the guest’s, 
stand on some other principle. Perceiving 


this, we are told that the goods are exempt | 


because they are at the inn by the authority 
of the law. What magic is there in that ? 
It was said by counsel in a case presently to 
be noticed, that it would be absurd for the law 
to give a guest a right to put his cattle into an | 
innkeeper’s stable, and, at the same time to | 
give the lessor of it a right to take them out. 
But independent of its impolicy, the absurdi- 
ty of it is not very apparent. Knowing the | 


legal consequences, he would put them in at | 
for though the innkeeper would be 
bound to respect, in him, the immunities of 


his peril ; 


hospitality, it follows not that every one else 
would be bound to do so. His effects would 
certainly not be in the custody of the law, 
nor would they be at the inn by its authority 
any more than would his person which might 
be seized in execution, notwithstanding the 
supposed privilege of the place. His right 
to enter and use it for his accommodation, 
stands on the footing of his right to enter 
and use his own house which is his castle, 
and in other respects, more highly privileged. 
It is his while he uses it; and Falstaff speaks 
with legal precision when he demands : 
“Can I not take mine ease in mine inn?” A 
legal authority to enter a place makes it not a 


it must | 
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| sanctuary if every one cle has the saine au- 
thority to enter it; and indeed the sanctity of 
a man’s home into which he has an exclusive 
right to enter, exempts not the furniture of 
of it from execution or distress. Were the 
authority to enter, the true foundation of the 
privilege, it would rest in this country, on a 
very questionable principle; for I am not 
aware of any decision by an American 
court, that an innkeeper is bound in ail cases, 


to entertain a guest against his will; anda 
| practice to the contrary is universal. There 


| certainly may be cases of such grievous hard- 
| ship—for instance, in the capricious rejection 
| ofa traveller at night-fall, where no other 
| accommodation can be had—as to inake the 
| public invitation held out by the sign-post 
| a fraud ; but an action for it must, I should 
| suppose, be maintained on the special circum- 
| stances of the case rather than on any intlexi- 
| ble rule. Not however to insist on that, we 
are ata loss for a reason why there should 
_be a difference, as to the nature of the priv- 
ilege, betwixt goods at an inn and an ox 
/ at the shemblea, corn at a mill, merchandise 
in a warehouse, or any other member of the 
'class whose exemption is confessedly not 
founded on a supposed obligation of the ten- 
‘ant, but on public convenience merely. The 
| truth seems to be that the exemption of goods 
| at an inn, being of the first necessity, led the 
way to the exemption of things privileged 
|for the encouragement of trade, before the 
_ reason which gave birth to it was compre- 
'hended; and, as in the case of physical phe- 
| nomena, uninvestigated in the relation of 
| cause and effect, the first thing that served 
| the purpose of explanation, was laid hold on 
without the regard to its fitness. But since 
a necessity for the same exemption has been 
unfolded by experience in other cases which 
admit not of such explanation, it has become 
evident that there is a more solid foundation 
for it than the obligation of an innkeeper ; 
}and there can be none such but public con- 
venience, which, though text writers adhere 
to the original distinction in the arrangement 
of the subject, is broad enough to cover the 
whole ground. That, and not the duty of 
the innkeeper being the cause of the exemp- 
tion, how is a lodging-house to be distin- 
guished, for the purposes of the argument, 
from an inn? ‘There is much sound reason 
in the opinion delivered in Youngblood v. 
Lowry (2 M. Cord’s R. 39) which is as appro- 
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priate to a lodging-house here, as it was toa man or wharfinger is in England, and it 


livery-stable there ; for it would be an anom- 
aly were a guest’s cattle exempt at the one, 


if his luggage were not so at the other. | 


Indeed, the difference between a lodging 
house and an inn, consists mainly in this, that 
the keeper of the former is not a licensed re- 
tailer of liquors—a fiscal consideration mere- 
ly—and that the guests are not transient. It 
is said by text writers, however, that the priv- 
ilege even of an inn cannot be claimed by a 
permanent lodger, because he is substantive- 
ly an undertenant ; but for this, no authority 
is cited except the apocryphal case of Fran- 
cis v. Wyatt, in which nothing of the sort was 
adjudged: for though, it was asserted by 
counsel that the plaintiff had taken the coach 
house for a year—-a fact that would have 
concluded him, had it been fuund—judgment 
was ultimately rendered for the defendant, as 


the case appears in Sir William Blackstone's | 


reports, becaus> the price of keeping the 
chariot was parcel of the profits—a ground 
of adjudication, which, though it is not very 


intelligible, is very different from underten- | 
Granting, however, that no exemption | 


ancy. 
can be claimed by an undertenant in an inn 


or elsewhere, is a mere lodger in that pre- | 


dicament? In the first place he pays for 
boarding and lodging but no rent. Compen- 
sation for the use of his chamber is not a sep- 
arate charge; nor could his property be dis- 


trained for it by the keeper of the house, or | 


any thing recovered of him for use and oc- 
cupation. In the next, he has no term or in- 
terest in the thing; for though a chamber is 
incidentally assigned to him as one of the 
appliances of the tenant’s possession, he has 


no other title to it than he has to the plate | 


off which he eats, or the chair on which he 
sits at table: it is his while he uses it, 
another’s the instant he ceases to occupy it. 
Why then shall not the public nature of the 
honse protect his effects in it? Even the later 
English cases have extended the principle of 
exemption to all cases of public convenience ; 


but ! 


| necessarily has the same incidents. It was 
| asserted by counsel in Francis v. Wyatt, as 
the argument is given in Burrows’ Reports, 
| that a privilege of exemption cannot be sus- 
j} tained on the foot of convenience in any 
case ; but subsequent decisions prove it to 
'be the true ground in all cases. It would 
| not be less prejudicial to the public than un- 
| just to the owner, were his property liable 
' to be seized for the duties of those through 
whose hands, in the current of the world’s 
business, it is destined to pass. If then a 
| feudal prerogative, unjust in its essence, and 
based on a political constitution of things 
which never existed here, has been so far 
restrained in England as to get rid of this 
| particular oppression where a mitigated in- 
| feudation is still suffered to exist, it ought 
| the rather to be so here, where land is not 
only allodial, but a chattel for the satisfac- 
tion of debts. There is no reason, therefore, 
to withhold the protection of the modern prin- 
ciple from tle inmates of a lodging house. 
The judgment below reversed, and judg- 
ment here for the plaintiff. 


SUPREME JUDICIAL COURT. 
BUSTON, MARCH TERM, 1839. 


Thurston and others v. Blanchard. 


Where goods are obtained by means of false 
representations, the sale is a mere nullity, and 
trover will lie for the goods without any formal 

| demand. 

Where a note is given for such goods, if it is not 
negotiable it need not be returned, and if it is 
negotiable it need not be returned before action 
brought. 

Trover for certain goods, which the plain- 
| tiffs alleged were obtained from them by 
means of false and fraudulent pretences. 
| ‘The goods were purchased in Boston by the 
| defendant, who resided in Lowell, in March, 
| 1837, and amounted to $677 77 for which he 
| gave his note, payable in six months. It ap- 

peared, that at the time of the purchase, the 








and there certainly is no reason why a lodg- | defendant represented to the plaintiffs, that he 
er’s apparel, escritoir, or whatever else con-| was worth about $2000, and in a month after- 
duces to his comfort, should be Jess protect-| wards he failed. and then stated to his creditors, 
ed by the publicity of the house, than are his | that his whole assets amounted to only $4,272, 
goods by that of the warehouse in which! and his debts to $11,400, and he proposed to 
they are deposited, or of the wharf at which | pay his creditors 25 per cent. on their debts. 
they are landed: for the keeping ofa board-| The note, which was given for the goods, 
ing and lodging house is as distinctly a pub- | was in the possession of plaintiffs at the time 
lie profession here, as is that of a warehouse- ' of the trial, and they did not offer to give it 
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»p before commencing this action. 


whieh offer being declined by the defendant’s 
counsel, it was placed on the files of the 


court. 


A verdict was taken for the plaintiffs by | 


consent. 
W. J. Hubbard for the plaintiffs. 


Choate and Parker of Lowell, for the de- 
fendant. 

Suaw C. J.—The principal ground of de- 
fence in this case is, that the note onght to 
have been given up before the action was 
brought, and that a demand onght to have 
been made for the goods. But the court are 
of opinion that where goods are obtained 


' by means of fraudulent representations, the 


vendor may at any time rescind the sale asa 


' mere nullity, and may take the goods from 
' any person who has them, except from bona 


fide purchasers, for a valuable consideration. 
Trover will lie in the present case without 


/ any demand, because the couversation took 


place at the sale. 
Where a note is given for goods, as in this 


' case, and it is not negotiable, it need not be 








sa 





returned, for it is null and void if the sale is | 


rescinded ; and if the note is negotiable and 
it never passes out of the vendor’s hands, it 
need not be returned before action brought. 
It is sufficient, if it be brought into court as 
in the present case, 

Judgment on the verdict. 





City Bank v. French. 


| Ifacheck is presented within twentyfour hours | 
from its date, itis in a reasonable time ; and an | 
agreement between the drawer aud the holder | 


that it shall not be presented until the day af- 

ter its date, will not discharge the endorser. 
Ordinarily in order to charge an endorser, a check 

should be presented to the bank, a demand 

made and payment refused, and notice of that 

fact given to the endorser. Whether any usage 

known to the parties would vary the law in this 

respect—qua@re. 

Assumpsit on a check of the following 
nor : 

Washington Bank. 
Boston, October 25, 1836. 

1410 


Pay to No.— John French—or bearer, | 


urteen hundred ten dollars. 
To the Cashier. John Thomson. 
11 


i however, offer to give it up at the trial, | 
ad, a 


Cases. 
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| This check was endorsed by John French. 
At the trial before Putnam J. it appeared, 
‘that John Thomson received the money on 
| this check at the City Bank, near the close of 
| business, on the day of its date; that it was 
agreed that the check should not be sent in 
until the following day; that the next day 
the check was sent to the New England 
Bank, that being the place where the mes- 
senger of the Washington Bank (this institu- 
tion being at some distance from the other 
banks) paid their checks, which were receiv- 
ed during the day by other banks. The 
/check was not paid, and French was inform- 
| ed of that fact and requested to pay it. Up- 
| on these facts the defendant contended that 
| he was not liable, but the’ judge instructed 
| the jury otherwise, and they returned a ver- 
| dict for the plaintiffs. 
} 
| 


| 
| 
| 
} 


The case came up on exceptions to the in- 
structions of the judge. 

Cooke tor the plaintiffs. 

H. H. Fuller for the defendant. 


Suaw C, J.—In regard to the argument 
| of the counsel for the defendant, that he was 
discharged by the agreement that the check 
'should not be presented until the next day, 
'the court are clearly of opinion that this did 
not affect his liability in the least; because, 
in the first place, the check was presented 
within a reasonable time, and in the second 
place, the understanding between Thomson 
and the plaintiffs that the check should not be 
presented until the next day was not legally 
binding on the latter. It amounted to noth- 
ing more than a request which they might or 
might not regard. 

In regard to the other point of the defence, 
that there had been no sufficient demand and 
notice, to charge the defendant, the court 
think that there was no evidence which 
showed any such usage as would render the 
demand and notice in the presentcase valid. 
Ordinarily, in order to charge an endorser, 
a check must be presented at the usual place 
| of business of the bank, a demand made, and 
notice of that demand and of a refusal, given 
to the endorser. Whether any usage of 
presenting checks at other places would be 
binding on the endorser the court would 
| not undertake to decide, because there was 
/no sufficient evidence of any such usage 
| here, and there rust be a new tria! on this 
point if the parties desire it. 
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Rice v. ets. 


An agent is a competent witness to prove his 
agency 


Where A. and B gave their joint and several note 


for C., and it appeared that they were the agents 

of C. at the time, it was held that the note was 

binding on him. 

Assumpsit on three promissory notes of | 
hand of the following tenor: 


Boston, Oct. 20, 1836. 


Value received we jointly and severally 


promise to pay Samuel Rice, him or his or- | 
der, the sum of one hundred dollars borrowed 
money, on demand, with interest, 
Partren & Jounson, for 
Ina Gove. 

At the trial before Dewey J. the plaintiff 
offered the evidence of Patten, to prove that 
Patten & Johnson were the agents of the 
defendant. This was admitted, and the jury 
returned a verdict for the plaintiff. 


T’. P. Uhandler for the defendant contend- | 


ed ; 

1. That Patten ought not to have been al- 
lowed to testify, on account of interest. 

2. ‘lhat these notes were the notes of Pat- 
ten & Johnson, and so purported on their 
face, and that they did not bind Gove at all. 


Codman for the plaintiff. 


Dewry J.—The counsel for the defendant 
insists that one who acts as an agent ought 
not to be pern.itted to establish his authority 
so to act by his testimony, but we think that 
the authorities are clearly the other way, 
and we see nothing in the present case to 
vary the general rule, that an agent being 
equally interested, is corrpetent to establish 
his authority to act by his own testimony. 

In regard to the second point, the court | 
have had more difficulty in coming to a de- 
cision. Does it appear from chese notes that 


they were given by Patten & Johnson min- | 


isterially, or with an intention to bind them- 
selves ? They have the marks of both char- 
acters, and the case is attended with difficul- 
ties. The only reason for doubt that the 


notes were given by Patten & Johnson, as | 


agents, and with no intention of binding 

themselves, is that they contain the words 

“ jointly and severally” ; but as some settled 

construction must be given, one way or the 

other, a majority of the court are of opinion | 

that the notes are binding on the defendant. 
Judgment for the plaintiff. 
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| Bryant v. Ocean Ins. Co. 

In an action ona policy of insurance, which, | 
its terms, covered the vessel with any proper 
cargo with which she might be loaded, it js oo 
competent for the underwriters to prove, th 
before the policy was made, it was represente; 

| to them that the vessel was e op d to take 

different cargo from what she did in fact take. 
unless such representations were made fraudy. 
lently, for the purpose of procuring the polic, 











Tis was an action ona policy of insur. 
ance on the brig Hope, of New Castle, Me. 
for one vear, from January 5, 1837, for $9000, 
The vessel was lost on her first voyage t 
New Orleans. At the trial before Shaw ¢ 
J., at the last November term, (1 Law Rep, 
272) the defence was opened upon twy 
grounds, Ist, that the vessel was unseawor. 
thy, which was finally abandoned, and 2¢, 









that the plaintiff, when he applied for the in. 
surance, made certain representations con. 
cerning the manner in which she was to be 
loaded and employed, which had not been 
| complied with, viz: that he was taking in 
| paving stones for ballast, and should fil! up 
‘with hay for New Orleans. Whereas, in 
fact, he put on board a cargo of paving stones 
and no hay—and the correspondence be- 
_tween the parties was offered as proof. 
The counse] for the plaintiff, objected to 
‘the reception of this evidence, unless it was 
intended to show, that this was a false repre- 
sentation, made fraudulently, for the purpose 
of inducing the defendants to execute the 
policy ; and after the respective counsel! had 
| presented their views, the Chief Justice ruled 
that the evidence was inadmissible, unless it 
_was intended to prove a fraudulent misripie- 
sentation, made for the purpose of procur'ng 
the policy. He considered, that there was 4 
material and well established distinction be- 
‘tween the statement of an expectation, wnd a 
collateral fact then existing—and that the for- 
mer did not constitute a representation, which 
could be given as evidence to avoid a policy— 
and that this was substantially nothing mere. 
That the correspondence was mere induce- 
ment, or preliminary to the contract, and no 
part of it ; and that the proposed evidence, 1/ 
admitted, would materially alter and contro! 
the written contract finally made— inasmuch, 
as by its terms, it covered the vessel in avy 
lawful voyage she might be engaged in, and 
with any proper cargo with which she might 
| be loaded; while this testimony, if admitted, 


| would be to limit her to the performance of 
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one particular voyage at that time, and with 
one particular cargo. 

That the intent stated in such representa- 
tion, though duly made, might be subsequent- 
ly changed of necessity, or in good faith, 
consistently with the terms of contract ap- 
plied for, and that actually made; and if the 
insurers meant to insure fer a particular 


voyage, or with a particular cargo, it should 


have been so stipulated in the policy. 

After full argument before the whole 
court, at the present term, they decided that 
the raling of the Chief Justice at the trial 
was right, and rendered judgment for the 
plaintiff. 

C. G. & F.C. Loring for the plaintiff. 

Peabody for the defendants. 





Weld v. Oliver. 

Trover may be maintained by atenant in common 
of personal property, for a sale of the property 
by his co-tenant. 

Turs was an action of trover, in which the 
plaintiff, a merchant of Boston, claimed dam- 
ages of the defendant, a merchant of Marble- 
head, for an illegal conversion of a quantity 
of salt. 

In 1836, the plaintiff and J. W. Greene 
were the owners of the ship Senator, which 
arrived in Marblehead, in that year, with a 
cargo of salt. A part of this cargo, Greene 
sold while the ship was discharging, and paid 
over to the plaintiff his proportion of the pro- 
ceeds. Subsequently, Greene sold 983 hogs- 
heads of the salt to the defendant. 

The plaintiff was not notified of this trans- 
action until after Greene’s failure. He then 
brought this action to recover one half of the 
value of the salt sold to the defendant. 


F. C. Loring for the plaintiff. 
Crowninshield for the defendant. 


Dewey J. delivered the opinion of the 
court, that the plaintiff ought to recover. 


' The principal point in the defence was, that 


an action of frover could not be main- 
tained by a tenant in common of persona! 


property, against his co-tenant, for a sale of 
the property as sole owner. ‘They consid:r- 


ed this an open question, but were decidedly 
of opinion, that the action was maintainable. 


| It was said in the arguinent, that the plain- 


tiff’s remedy was on Greene alone. This 


| Was not the case. The sale by Greene was 
' not necessarily a transfer of the property, and 
the plaintiff’s remedy followed the property, 
as long as it retained its identity. The 
plaintiff had a remedy both against Greene 
and the defendant, and he is entitled to one 
| half the value of the salt that came into the 
| defendant’s possession, the measure of dama- 

ges being the value of the property at the 
time of the sale and conversion. 

Judgment for the plaintiff. 


| 
j 
| 
| 
| 
| 
| 
| 
| 


| 





Crease v. Babcock and others. 


Tuts was a bill in equity to recover of the 
defendants, stockholders of the Chelsea Bank, 
the amount of certain bank bills which the 
plaintiff held against the bank at the time it 
became insolvent, There was a demurrer 
to the bill, and the two principal questions 
submitted to the court were, Ist, whether the 
| act of the legislature repealing the charter of 
‘the bank was valid, and 2d, whether the 
| plaintiff was entitled to a remedy, if any, be- 
| fore three years from the time of the repeal. 

The court decided both of these questions 
in favor of the plaintiff. 

There are other important questions in the 
case, which have not yet been argued, as the 
| counsel preferred to wait fora decision on 
those above mentioned before submitting 
the whole case. 


Rand and E. Haskett Derby for the plain- 
tiff. 


C. G. Loring and Choate for the defen- 
dants. 











TAUNTON, MASS., MAY 27, 1839. 

Before Shaw C J., and Judges Wilde ond Mortou and a jury, 

Commonwealth v. Benjamin Cummings. 
When an officer makes an arrest, he need not have 

the precept about his person, provided it is in 

some convenient place to be shown to the party 
who may desire to see it. 

Tuis was an indictment for murder. On 
the part of the prosecution, it appeared in ev- 
idence that a warrant had been obtained 
against the prisoner as a common drunkard, 
on the complaint of the deceased, and had 
been given to a deputy of the sheriff, who 
made an attempt to arrest him, but the pris- 
oner keeping out of the way, the deputy fail- 





ed im his object, and delivered the warrant 
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to Asa Clark, the father of the deceased, w ae 
was a constable of Freetown, and had been 
for many years. When the prisoner learned 
that Clark had the warrant, he declared that 
he would not be taken alive ; 
old Clark nor his son should take him; 
if an attempt was made, he would use his 
knife, club or axe ; and these threats were 
made at various times, to many witnesses, in 


different language, but all strongly expres- | 


sive of the prisoner’s intention to take the 
life of the officer or his assistants, if any at- 
tempt was made to execute the precept. 

It was proved that on one occasion, while 
Clark had the warrant, the prisoner came to 
the road side, before his house, so placing 
himself with his knife in his hand, that Clark 
was afraid to arrest him, and there had a 
conversation with him about the warrant; and 
Clarke told him that if he kept quiet and be- 
haved tolerably well he would not serve the 
warrant; that he expected he would get 
drunk, but if he was not too quarrelsome and 
malicious no notice would be taken of it, and 
then complained that his two horses had been 


killed by somebody, who cut their throats in | 


the night time, and that such conduct was too 
bad, and could not be allowed. The prison- 
er promised to behave well, and it was then 


understood if he did he should not be troub- | 


led with the warrant; and Clark thereupon | 
took it from his hat, where he usually carried | 
it, and put it elsewhere in his house. 

On the night of October 23d, after 
Clarke had retired to bed, he was awakened 


by one of his neighbors, and told that the | g 


prisoner and his brother were out, and in all 
probability imtended to do mischief. Clark, 
thereupon, with his son, and the neighbor | 
who thus called him up, and two others who 


came outon like information, went to the barn, 


in fear that it might be set on fire, and there 
watched for sometime. They presently saw 


the prisoner and his brother Joel pass down, | 


—heard them converse together,—and after 
some time saw them return, and both throw 
large stones at Clark’s house, Clark having 
at some intermediate time placed his warrant | 
in his hat again, had it with him, and resolv- 
ed to arrest the prisoner, and called on his 
son Asa and the others to assist him. They 
accordingly proceeded to doso. Joel having 
passed on, young Clark, after some remarks, 
went up to the prisoner, who had a stick in 
his hand, which he threw away, and turned 


that neither | 
that | 
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round, facing young Clark, whos svized him 
round the body, and both fell. Immediately to th 
|after, young Clark cried out that he wa; a se! 
stabbed; he got up and was assisted into thy to W 
the house, and soon after died of the wound, f 
_which was inflicted by a sharp instrumey: pis 
| penetrating into his body, through which the ” 
| intestines were protruded, I 
| This evidence, corroborated in essentiy 
particulars by the dying dec!aration of the 
| deceased, was directly contradicted by Joc 
| Cummings and his sister, but their testimony 
'was impeached by the government. It was a 
contended by the prisoner’s counsel, on their - 
‘testimony, that the prisoner had an axe « ir 
the time, and that the wound was inflicted P 
by an accidental fall uponit. The physician, 
however, after examining tle pantaloons am 
worn by the deceased, and the cut made in J the 
them, declared that the wound could not hay: pla 
been made by an axe. m0 
It was objected that the warrant of arres thi 
being interlined and erased, and especial); ips 
that the direction to the constable, being rat 
to a constable of New Bedford, whi wa 
word was printed and erased, and Freetown 
inserted, could not be deemed a legal warram dis 
unless it was shown that the alterations were liv 
| made before service. 
On this pvint it was in evidence by tie ne 
‘testimony of Clark, that the warrant had ney- be 
er been altered since it came into his posses- fil 
| sion, and it was admitted to be duly signed Fg 
| by the magistrate. ; @ 
| ‘The cocrt said it was to be taken to bea tt 
) genuine warrant until the contrary was il 
|shown by the prisoner. It was further o! a 
| jected that unless the constable had the watr- d 
rant about his person, he had no right to arres' d 
| the party. ‘ 
The court decided that it was not neces | I 
‘sary for the officer to have his precept | t 
/about his person when he made an arrest, ( 
provided it was in some convenient place to be 
| shown to the party who might desire to see it. é 
The mode of arrest was objected to as un- | 
necessarily violent. This was left to tli 








| jury, with instructions that an officer might 
‘use all necessary force, as well as to prevent 
an attack which he had reason to anticipate, 
as to render it harmless. 

The jury found the prisoner guilty, an¢ 
on a subsequent day he was sentenced to sw:- 
fer death. 

In pronouncing this sentence, the Chie! 
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Justice made a very pathetic and kind address 


to the prisoner, calculated to awaken him to | 
a sense of his crime, and the awful situation | 


to which it had brought him. 

Austin, attorney general, for the common- 
wealth. 

Elliot and wc for the ean 


SUPERIOR cou RT. 
NEW ORLEANS, LA. MAY 13, 1839. 
Atchafalaya Bank v. Dawson. 


A suspension of specie payments for more than 
ninety days, by a banking corporation, does not 
incapac itate it from collecting debts, in its cor- 
porate capac ity. 


Turis was an action brought to recover the | 


amount of a promissory note, discounted by 
the plaintiffs. The defence was that the 


plaintiffs had suspended specie payment for | 
more than 90 days, at the commencement of | 
this suit, whereby their charter was forfeited | 


ipso facto, and they therefore had no corpo- 
rate capacity to sue. The fact of suspension 
was admitted by the bank. 

The case came up on appeal from the first 
district. 
livered by 

Rost J.—To sustain the defence it is 
necessary that the bank charter should have 
become an absolute nullity, by the non-ful- 
filment of the condition on which it was 


American Cases. 


The judgment of the court was de- | 


85 
| The counsel for th defendant argued that 
the charter having contained a provision that 
on suspension for more than ninety days it 
should be “<tpso facto” forfeited, it was the 
| intention of the government that, on the oc- 
| currence of this fact, it should be a nullity. 
| But if other charters do not contain the words 
| “ipso facto,” they contain others of a similar 
| import, when they are granted u-on condi- 
'tions. Article 438 of the Louisiana Code 

provides that charters shall be forfeited when 
‘corporations shall refuse to accomplish the 
conditions on which they were granted; i 
which case says the Code, “ the corporation 
becomes extinet, by the effect of the violation of 
| the condition.” This language is as strong 
as “tpso facto,” or any other words could 
| make it; and the court cannot conceive how 
| the same disabilities should. not attach in 
both cases, after the in-execution of their 
charters. 

In trying to ascertain the meaning of the 
legislature, the mutual connexion and “ quasi 
| solilarity” of all our banking institutions, as 

well as the interest the state has, in those 
| which raised their capital on its bonds, must be 
kept in view ; and courts of justice are bound 
| to presume that the legislature have retained 
‘in their own hands the power necessary to 
| the protection of the public, and that they 
| have not so far betrayed their trust as to 

| place, in any event, the honor and the credit, 


granted; for, as long as it had a vestige of | the peace and prosperity of the state at the 


existence left, the condition imposed to pay 


their debts, under penalty of being liable for | 


interest, at 12 per cent. per annum, implies 
an indefeasible right to collect from their 


debtors the means with which alone these | 


debts could be paid; the power to collect is 
antecedent to the obligation to pay, and can- 
not in law or good faith be separated from it : 
take the power away, and the obligation must 
cease, 

As to the question whether the suspension 
of specie payments for more than ninety days 
rendered the charter absolutely null, the 
uniform current of judicial decisions in this 
country has settled that it did not, and that 
a cause of forfeiture cannot be taken advan- 
tage of, or enforced against a corporation in 
any mode, except by a direct proceeding for 
that purpose, and that the government alone 
can institute such a proceeding, as it can 
waive a broken condition of a contract made 
with it as well as an individual. 


|mercy of any 


dishonest debtor who may 
choose to defraud a bank out of what he just- 
ly owes. 

If the charter of the bank became an abso- 
lute nullity, and the debtors have a right to 
inquire into the forfeiture, that right exists 
for all and each of them; it is as perfect for 
a debt of $20 as for one of *20,000 ; so that 
on all claims under $300, a judginent without 
an appeal to this court might be rendered by 
a parish or justice of the peace, the effect of 
which would be to shake to its foundation, 
the currency of the country, to destroy the 
plaintiffs, to ruin the credit of all the other 
banks, and probably. render the state liable to 
pay atonce the millions of bonds which it 
| has issued for their benefit. These conse- 
| quences are too serious to be inflicted upon 
| the country by a forced construction of the 
| words “ipso facto.” The complaints against 

the banks are often just in relation to the tew 
‘individuals who manage or mismanage them, 
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but the many who own the stock are gener- 
ally free from all blame, and the earnings of 
honest industry thus invested, should not be 
wantonly sacrificed. It may have been im- 
politic to grant the charters, but the legisla- 
ture in granting them, contracts the obliga- 
tion to protect the private interests which 
were to arise under them. 

Again: if the charter became an absolute 
nullity by the mere fact of suspension, it 
would be so independently of the causes of 
that fact, and unforeseen accidents or over- 
powering force would create no exception in 
favor of the plaintiffs; the naked fact of the 
suspension of specie payments for more than 


| the right to claim the forfeiture ; and if from 
motives of expediency, this right was not 
claimed, the corporation went on to accom. 
plish the purposes of its creation, and was 
entitled to the protection of the laws. Al. 
though it might have forfeited its corporate 
life, it continued to live as long as the state 
did not claim the forfeiture, and this claim 
having been afterwards waived, there has 
been no interruption to its existence. 

‘The legislature have since shown their in- 
tendment of the condition, by having, last 
session, “ reinstated all the banks of the state 
in all the powers, rights, and privileges con- 
ferred upon them by their respective charters, 





ninety days could alone be inquired into up- 
on the issue. Let the bank be robbed of all 
its means by main force, its vaults be emp- 
tied, and the proof of all its credits be oblit- 
erated by an invading army, no judicial in- 
quiry could extend beyond ipsum factum, 
and proof of that isolated fact would, in all 
cases create the disability. 





that, upon the happening of the suspension 
for more than ninety days, the nullity of the 
charter would be absolute, and any one might 
take advantage of it, the court cannot give to 
their acts a construction which would take 
away from them all power to protect the in- 
terests and currency of the state when they 
most requ.re protection—would indirectly 
lead to the violation of constitutional rights, 
and mete out the same punishment to gross 
negligence and unavoidable’ misfortune. 
The ground assumed in argument, that a cor- 
poration must be viewed as an individual, 
cannot avail the defendant, as article 2042 
of the Louisiana Code expressly provides 
that, when the condition is to be performed 
by either party, the contract is never dissolv- 
ed of right, but the dissolution must be sued 
for, and the party in default may, according 
to circumstances, have a further time allowed 
him for the performance of the condition. 

If the charter had become void for every 
thing else, it must of necessity have contin- 
ued to exist for the purpose of liquidation, as 
the legislature made no provision in the 
charter for settlement in any other way. 
The right to use the corporate name in liqui- 
dation is all the plaintiffs require to maintain 
their action, but the court think that notwith- 
standing the words “ tpso facto” the only ef- 
fect of the suspension was to give the state 


’ , | 
Unless the legislature had expressly said 
| 

| 

' 

| 
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notwithstanding any forfeiture thereof, to the 
same extent as if no such forfeiture had ever 
existed.” If they had considered that the 
charter was an absolute nullity, that relief 
would have been insufficient ; they would 
have required a special act giving them 
new charter, or at least reviving the old one, 
section by section; new officers would have 
been required to be appointed. The fact that 
all the banks were embraced in one common 
measure of relief, shows that the legislature 
were of opinion that the suspension of specie 
payments had placed them all in the same 
situation, whether or not their charters were 
to be forfeited “ ipso facto.” 

‘; he court is satisfied that the plaintiffs had 
capacity to maintain their action, and the 


judgmeut of the district court is therefore re- 


versed, the defendant’s exception overruled, 
and the case remanded to be proceeded in, 
according to law. 


ENGLISH CASES. 
JUSTICIARY. 


EDINBURGH, MAY, 1839. 


Case of the Earl of Stirling. 


[Great interest has been excited throughout the 


whole of Great Britain, of late, by the trial of 
Alexander Humphreys, claimant to the earldom 
of Stirling, for pa For many years past, 
this gentleman has been the subject of much 
discussion and bitter animosity—his enemies 
sneering at the supposed shallowness of his pre- 
tensions, and his friends asserting with equal 
vehemence and warmth, that bis case was good, 
and his claims indisputable. The question hes 
no doubt been involved in much mystery, or it 
would long ere this have been set at rest by le- 
gal decision. ‘The asserters in favor of his 
rights are just as respectable, and probably more 
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——_——— 
numerous than the impugners ; and several cel- 
ebrated lawyers, after acareful perusal of all the 

s 
documents in the case, have expressed them- 


founded on integrity and truth. He is said to 

be related to many respectable individuals in 

America, and has always borne an excellent 
rivate character. The following account of the 

fate trial is taken from a London x mg Our 

readers may te amused at the evidence “ that 

the prisoner had raised a large sum of money 
on the represeatation that he possessed eleven 
millions of acres of Jand in the state of Maine ; 
that part of it was occupied, and the occupants 
willing to pay a quarter dollar an acre for their 
occupancy of it.”’} 

Tue High Court of Justiciary, at Edin- 
burgh, has been occupied for several days with 
the trial of Alexander Humphreys, claimant 
to the Earldom of Stirling. There were va- 
rious counts in the indictments against him, 
but the leading accusation was that of forge- 
ry; as also “ wickedly and feloniously using 
and uttering as genuine a forged document, 
knowing the same to be forged; the wicked- 


selves satisfied that Lord Stirling’s claims are | iety than in the present case. 


‘heard the evidence of the witnesses called to 


winds. In his whole life he had never ad- 


dressed a jury under feelings of greater anx- 
They had 


give evidence of character; they had heard 
the evidence of the gallant officer who sat 
beside the prisoner in the dock; and if the 
impression made by it upon their minds was 


| as great as it had made upon his, it must in- 


deed have been great. The evidence of the 


| gallant officer was no less honorable to him- 


| of Tyrrell, who had sworn that the 


ly and feloniously fabricating false and sim- | 


ulate writings, to be used as evidence in 


courts of law, and so using the same as gen- | 
their occupancy of it, and yet there is not a 


uine; the wickedly and feloniously using 
and uttering as genuine, fabricated, false, and 
simulate writings, knowing them to be fabri- 
cated, false and simulate, by producing the 
same as evidence in courts of Jaw, he having 
formed the fraudulent design of procuring 
himself to be recognised as Earl of Stirling 
in Scotland, and of obtaining certain great 
estates or territories in North America and 
Scotland, with the pretended right of confer- 
ring the honors and bestowing the title of 
Baronet of Nova Scotia, as being the repre- 
sentative, and entitled to the honors, privi- 
leges, and estates of William, first Earl of 
Stirling, and of procuring loans or advances 


of money from ignorant and credulovs per- | 


sons on the faith of his being entitled to 
those estates and privileges, as he falsely 
represented.” 
amined, among them was Colonel d’Aguilar, 
who spoke in the highest terms of the defen- 
dant. Yesterday week, the fifth day, Lord 
Meadowbank went through the evidence and 
addressed the jury. 
that the principal defence of the prisoner had 
been as regarded the similarity of hand writings. 
If, however, with reference to the date of en- 
dorsements, they came to the conclusion that 
the map wasa fabrication, the whole of the 
comparison of writings may be thrown to the 


Several witnesses were ex- | 


His Lordship observed, | 


self than creditable to the prisoner. It was 
evidence of the prisoner’s character; and if 
the case were one of difficulty, he was en- 
titled to the full benefit of it, as well as of 
any doubts the jury might entertain. But, 
considering the purport of this testimony, 
(which the court examined,) could it be con- 
sidered as a counterbalance to the evidence 
prisoner 
had raised a large sum of money on the rep- 
resentation that he possessed eleven millions 
of acres of land in the state of Maine ; that 
part of it was occupied, and the occupants 
willing to pay a quarter dollar an acre for 


vestige of evidence to show that he posses- 
sed one acre of land in the state of Maine, 
to which, at that period at least, he had any 
claim whatever. His Lordship then took a lu- 
minonus review of the whole of the evidence in 
the remaining part of the case, and came to 
the circumstances which brought home to the 
prisoner a guilty knowledge of the fabrica- 
tions. He referred to his having left Scot- 
land on the 18th of December, just at the 
time when, in consequence of the decision 
against him, it became necessary to supply 
further proofs ; he is found to be in Paris on 
the 21st; he travelleu under a feigned name 
—he refused to state that name; he refused 
to state where he procured his passport ; he 
returns to Scotland in August, to vote for a 
representative peer; after that his son goes 
to Paris and brings back with him this map; 
there is the impression of a seal on the back 
of it, which he is desired, when under judi- 
cial examination before the judges, to look 
at; he is asked whether he examined the old 
'seals on the packet, (De Porquets’) says he 
| is not certain he ever saw the packet, but 
‘now that he examines the seal he pronounces 
it to be that of his grandfather, which is in 
| the possession of Mrs Poutney, (Lady Eliza- 
' beth) his sister, and seen by him in 1825, and 
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you find this seal attached to the map. He 
admits that he saw the map in July; when it 
comes over here, the impression of the seal 
is upon it, which seal is in possession of his 
own family. Now, if there was not another 
title of evidence to connect the prisoner with 
what was going on, you observe what we 
have here. You find him going to Paris in 
December, and he admits that he saw the 
map in July. If the map was forged, the 
-impression was appended to it by some one 
who had access to the seal. This is a short 
view of the case; it is for the jury to say 
what conclusions they will draw from it. In 
addition to this, the period when this map 
was sold is proved by Leguix; and though 
there is no evidence tu connect the prisoner 
with the purchase of it, this fabrication must 
have been made between December 1836, 
and August, 1837, and between these dates 
we find the prisoner in Paris, and under a 
feigned name, which he refuses to dis- 
close. His Lordship, after commenting on 
other evidence, adverted to the various con- 
tradictions and inconsistencies in the several 
judicial examinations, particularly his denial 
of any knowledge of the nature of the decis- 
ion pronounced against him by Lord Cock- 
burn, and the incredibility of his declaration, 
that having at stake a great Scotish earldom 
an vast estates, he had never during two 
years examined the judgment pronounced 
against him; and even in the month of De- 
cember, 1838, he is unacquainted with the 
particulars. The learned judge then alluded 
to the prisoner’s connection with Le Nor- 
mand, a notorious fortune-teller, who was in 
the constant habit of advancing money to 
him, as he states, who was written to, to 
search for charters connected with his fami- 
ly. He declares that he seldom saw her 


while in Paris, though we have proof that he | 


saw her almost every evening. She tells him 
his fortune, and when asked when, he says it 
is a long time ago, and has no date to assist 
his memory. That he paid her five Napo- 
leons for doing so, but afterwards admits that 
it must have been early in 1837, Then the 
contradictory statements of the obligations 
fora large amount granted to this sybil— 
when he sent his son for the map we find 
him paying in cash £10. How does this, 
and the five Napoleons for telling fortunes, 
tally with her advancing large loans to him? 
After commenting further on this part of the 


| case, and examining the letters of Le Nor. 
| mand, with various mysterious hints and ey. 
| pressions contained in them, coupling 
them with the obligations, the payment of 
which was contingent on the establishimen: 
of his claims, if the jury believe the docu. 
ment fabricated, and this obligation granted 
for its fabrication, this immediately connect. 
ed the prisoner with it. The judge then re- 
ferred to the exculpatory evidence, and con. 
| cluded a very able charge, by saying that 
‘the court had never bestowed more careful 
| consideration on a case, never stated one 
| with feelings of greater pain; and that, were 
| feeling to be allowed to operate, he would 
| have stated it very differently. But it was 
| with justice, not with feelings, that both 
| court and jury had to deal. If there are any 
doubts, let the prisoner get the benefit of 


them. ! is avery 





| 


‘The case against him, alas ! 
| serious one, and one which a few years ago 
might have led to capital punishment. I do 
| not, said his Lordship, wish to disguise from 
you—on the contrary, I state it to forewarn 
| you, for the sake of the prisoner, that a very 
| high degree of punishment will follow in the 
| event of a conviction ; for this, the law alone 
is responsible, and if it pronounces whiat 
'some persons might deem to be too severe a 
| penalty, it rests neither with the court nor 
jury. And God forbid, that, in adininistering 
' sacred justice, we should be swayed by such 
| considerations. This is indeed a most seri- 
|ous case. To the jury, who have paid so 
| much attention to it, and who appear to have 
| understood every word addressed to them, it 
| is unnecessary for me to say more, or dwell 
| longer upon it—they know their duty. The 
| learned judge concluded at ten minutes past 
| eleven, and the jury retired. 
| The jury, after an absence of four hours 
and a half, returned a verdict in nearly these 
_terms:—Find, unanimously, that the excerpt 
| charter, marked Nos. 1 and 2, is a torged doc- 
/ument; and by a majority, find that it is not 
| proven to be forged by the prisoner, or that 
| he uttered it knowing it to be forged. [The 
| announcement was received with approba- 
tion, which induced Lord Meadowbank to 
cause the gallery to be cleared.) Find, 
unanimously, that the documents on the map 
| of Canada are forged ; but by a majority, find 
that it is not proven that the prisoner forged 
them, or uttered them, knowing them to be 
forged. Find, unanimously, that it is not 
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proven that the packet mentioned in the | ners, for the accommodation of a third person, 
fyurth charge was forged. And find, unani-/| in a matter not relating to the business of 
nously, that it is not proven that the letter | the firm, without the knowledge or assent of 
F sent to Mademoiselle Le Normand is a for- | the others, and the note is passed into the 
gery. | hands of a bona fide holder. The cases upon 
On hearing the verdict, the prisoner, who | this subject reviewed and commented upon 
had conducted himself throughout with great | by the Caancettor and by Senator Tracy. 
firmness, suddenly became ill, and sank into | Stall v. Catskill Bank, 466. 
the arms of Colonel d’Aguilar, who was sit-| 2 In an action under the statute against 
ting at his side. He appeared to be seized | the makers and endorsers of a promissory 
with a strong hysterical affection, and his | note, jointly, the plaintiff may declare in a 
frame shook, while he sighed deeply. He | special count so framed as to show the par- 
was instantly attended by Dr Wilson and Dr | ticular contract of each class of defendants, 
Campbell, under whose directions he was re- | and allege breaches of the same; or he may 
moved to an adjoining room, where he speed- | declare on the money counts only, stating a 
ily recovered. As the medical men, howev- | joint contract and serving a copy of the note 
er, gave their opinion that it would not be | with the declaration. Fuller v. Van Schaick, 
safe for him then to return into court, the | 547. ' 
verdict was recorded in his absence, by con- 3. After a plaintiff has declared as above 
sent of all parties, and the prisoner was as- | both specially and generally, he may enter a 
soilized. nolle prosequi as to one class of defendants, 
and proceed in the action against the other, and 
such nolle prosequi will not operate as a dis- 
| continuance as to the latter; the plaintiff, 
however, is liable to pay costs to the parties 


‘Selections from X VIII. Wendell’s (N. Y.) Reports.] | discharged, Ibid. 
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ASSUMPSIT. 





CHANCERY. 


Wuere there are mutual covenants or | 1. Courts of equity may grant relief 
agreements, and by the terms of the contract | against acts done and contracts executed un- 
performance in full on the one part is to pre-| 10 « mistake of facts. Champlin v. Laytin, 
cede payment on the uther, an action will not | 407. 

” fee age performance ; and i was ac-| 9 Where relief is granted in such cases, 
cordingly held, in this case, where a contract | i» seems, it is extended as well to the re- 
was made for the sale and delivery, within a | funding of money paid under the contract, as 
given period, of 100 tons of pressed hay, to |", the annulling of the contract. Ibid. 

be paid for at a specified price per ton, part | 3. Whether relief will be granted where 
in advance and the residue when the whole | thore is mere mistake of law, quere. Ibid. 


quantity shall be delivered, and the vendor,/ 4 Whether there be a distinction between 
















within the time stipulated, delivered only | 
about one half of the specified quantity, and | 
then brought his action to recover for the 
quantity delivered, at the stipulated price, that 
the delivery of the whole quantity was a con- 
dition precedent, and that the plaintiff was not 
entitled to sustain his action: the defendant 
on his part not having waived or prevented a | 


full performance, Champlin v. Rowley, 187. 





BILLS OF EXCHANGE AND PROM- 
ISSORY NOTES, 


1, The liability of partners considered, 
where the name of the firm as endorsers of a 
promissory note is affixed by one of the part- 
12 





mistake of law and ignorance of law, so that 
relief may be granted in the former case, 
when it would not be granted in the latter, 
quere. Ibid. 

5. The rule that a purchaser is in equity 
chargeable with constructive notice of the con- 
tents of a deed which came to the knowledge 
of his agent in the investigation of the title, 
does not apply as between the vendor and the 
purchaser; it applies only as between the 
purchaser and third person having prior equi- 
table rights. Ibid. 





CONSTITUTIONAL LAW. 


1. Acts of the legislature authorizing raw 
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road companies to enter upon, take possession 
of, and use the lands and real estate of indi- 
viduals for the construction and maintenance 
of their roads, as far forth as the same are 
indispensably necessary for that purpose, are 
valid and constitutional acts, provided that in 
and by the same acts, provision is made for 
the assessment and payment of the damages 
of the owner of the lands and real estate thus 
taken and appropriated. Bloodgood v. The 
Mohawk & Hudson Rail Road Co,, 9. 


2. It is enough that such provision be 
made; it is not necessary that the damages 
or compensation should be actually ascertained 
and paid, previous to the appropriation of the 
property. Ibid. 

3. Where power was given to a rail road 
company to enter upon, take possession of, 
and use the lands of individuals in the con- 
struction and maintenance of their road, and 
the section granting the power contained a 
proviso that the land so taken should be pur- 
chased by the company, and in case of disa- 
greement as to price, that the damages of the 
owner should be appraised ina particular 
manner, tt was held, in view of the constitu- 
tional prohibition to the taking of private 
property without making just compensation 
to the owner, that the proviso above referred 
to must be deemed a condition precedent, and 
that the plea of the company put in by them 
to a declaration in an action of trespass quare 
clausum fregit was imperfect, in not averring 
the assessment and payment of the damages 
previous to the entry upon the land and the 
appropriation of the same to the use of the 
company. Ibid. 


EVIDENCE, 


Evidence of general reputation that a fe- 
male witness is a prostitute, is inadmissible 
for the purpose of impeaching the witness, 
Bakeman v. Rose, 146. 





LEGISLATION. 


CONNECTICUT. 


Tue May session of the legislature of 
Connecticut was closed on the 7th of June. 


SPIRITOUS LIQUORS. 


This act provides that no person or per- 


— 


sons, shall, from and after the first Monday of 
January next, sell, directly or indirectly, apy 
wines or spiritous liquors, in any town jy 
this state, without liberty granted by th 
town in manner as is hereafter provided by 
this act. 

The several towns in the state, at a tow 
meeting legally warned and assembled fy 
that purpose, any time in the month of Jap. 
uary annually, may, by a major vote of the 
| legal voters present, which vote shall be by 
ballot, grant liberty to any person or persons 
to sell wines and spiritous liquors withiy 

their respective towns, under such regulations 
/as they may severally adopt. 

No person or persons, except taverners, 
shall sell, directly or indirectly, by an agent 
or otherwise, to any person or persons, or 
permit to be sold, any wines or spiritous 
liquors, to be drunk in his or her house, sho», 
distillery or dependencies. 

If any retailer or taverner, or any other 
person or persons, shall sell any wines | 
spiritous liquors, without liberty granted as 
aforesaid, or in any way contrary to the pro. 
visions of this act, or the regulations that the 
town in which the offence is committed shall 
have prescribed, such person or persons, be- 
ing thereof duly convicted, shall forfeit and 
pay for each offence, the sum of twenty dol. 
lars, to the treasury of the town, where such 
offence shall have been committed. 


On complaint to the selectmen of any 
town, from a source entitled to credit, of 
violation of this act, it shall be the duty of 
such selectmen, to investigate the same, and 
if it shall appear that such complaint is true, 
they shall notify a grand juror of such tows, 
who shall prosecute the same ; and the grand 
jurors of the respective towns, shall also pros- 
ecute any violation of this act, on satisfacto- 
ry evidence being furnished of such offence, 
by any other person or persons, than select- 
men. Provided, nevertheless, that nothing 
contained in this act, shall be so construed, 
as to prevent any taverner, legally licenced, 
from selling wines, or spiritous liquors, dur- 
ing the continuance and according to the true 





shall any thing contained in this or any other 
public act, be so construed as to authorize 4 
taverner, to sell any wines or spiritous 
liquors, to be drunk in any other place thou 
within his public house. 








intent and meaning of such license; nor | ; 
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CRITICAL NOTICES. 

Tur Law or Liver. Report of the Trial 
of Dr Samuel Thomson, the founder of the 
Thomsonian Practice, for an alleged Libel in 
warning the public against the Impositions of 
Paine D. Badger, as a Thomsonian Physician 
sailing under false colors, before Judge Thacher, 
in the Municipal Court of Boston, April Term, 
1839. Counsel for the Prosecution, 8. D. Park- 
er. Counsel for the Defendant, B. F. Hatiert, 
J. D. Heary. Boston: Printed by Henry P. 
Lewis, 1839. 

' This isa pamphlet of 52 pages and has been 
‘placed in our hands with a request that it might 
» be noticed. The design of the Report appears to 
~ be two fold—to attack the law of libel as at present 
administered in Massachusetts, and to defend the 
' pure Thomsonian system of medicine. ‘The lat- 
' ter would seem to be the chief object from an ad- 
’ vertisement at the end of the work, in which the 

public are warned against all imposters in the 

Thomsonian line. 

_ The historical part of this Report may be told in 

a few words. Dr Paine D. Badger having put 

a flaming advertisement in the American Travel- 
ler, newspaper, Dr Thomson immediately follow- 
ed it with another, in which he not only charged 
' the former with being an imposter, but asked him 
_ divers questions of a disagreeable nature, at the 
same time insinuating what the true answers 
' would be. For this publication, the writer was 
- indicted, and on his trial was convicted and fined 
fifty dollars. 
_ The Report is not wholly devoid of interest, 


, and, indeed, parts of it are not unlike the cele- 


brated case of Bardell v. Pickwick. Witness 


the following portrait of the founder of the 
Thomsonian system, at the conclusion of the 
opening address of the counsel for the defendant. 

“Look, Gentlemen, upon bis hoary head and 
care-worn face. See the infirmities of age rush- 
ing upon him, and his strength wasting away. 
That head has grown white, and his energies have 
been expended in forming, maturing and _perfect- 
ing a system, which he believes will live forever, 
and which he expects will bear his name in honor 
down to future generations. Can he see that sys- 
tem, valuable as he holds it to be, and the pro- 
duct of a long life of severe labor and study, 
marred or disgraced, with indifference? He does 
not pretend it. He claims an interest in what he 
has produced, and asks at your hands, gentlemen, 
so much protection, and so much only, as the 
merits of his discoveries, and the purity of his 
motives justly entitle him to.”’ 

The senior counsel for the defendant, in his re- 





marks upon the value of the defendant's system 
of medicine, quoted a letter from the venerable 
Dr Waterhouse in which he thus speaks : 





* Thomsonism cannot be discussed in a minute. 
Thomson has a theory, and a glorious one too~ 
nothing short of the mundane system whereof the 
sun is the soul. Hippocrates adored it, and so 
did Plato. Thomson has not words to explain 
himself. His fire and warm water were the chief 
helps he had, and he used them to great advan- 
tage. The stomach, bowels and skin, are the or- 
gans he watches and has learnt to manage better 
than any of us.”’ 

Mr—we beg his pardon—Dr Badger was 
put upon the stand as a witness. The following 
extract from his evidence, as reported, is not bad. 


“ Dr Thomson found fault with me for selling 
my medicines under his name. Before I left Bos- 
ton, he threatened to prosecute, and he would put 
me down. He had got money and I had not, and 
he was determined to carry it out and put me 
down, if I used his name. He told me several 
times to pull the sign down of Thomsonian In- 
firmary. This was in the fall. I kept the sign 
up, and left it when I sold out to Mr agoun, and 
went to Nashua. I was in a good practice there, 
till Dr Thomson published me, Large handbills 
were circulated, telling the people I was not a true 
Thomsonian, and I found it impossible to attend 
my patients. I swapped away wy house and lost 
several hundred dollars. ‘The patients refused to 
pay me in consequence of Dr Thomson's adver- 
tisement. They said they would club together 
and stand a law suit if | sued them, and refused 
to take my medicine. Thomson said they were 
not obliged to pay me, because I had deceived 
them. After this notice, | published an adver- 
tisement that I had nothing te do with Dr Thom- 
son. Did not publish any sueh notice before. 
My patients refused to pay me several hundred 
dollars, because they said ‘'homson called me an 
imposter, which I was not. I was charged with 
gulling the people, and my Infirmary was called a 
gull trap. Most all Dr Thomson's agents are 
charged with being imposters. Most all the In- 
firmaries in Boston have run down on that ac- 
count. Dr Thomson wants to monopolize it all 
to himself. There is not nigh as many Infirma- 
ries as there used to be. Jt has got into a snarl by 
the Doctor being so harsh with us, and the people 
don’t know who to trust. 

Q. What right had you to complain of Dr 
Thomson, when you never had any authority 
from him to make a profit out of his discoveries ? 

A. I bought a Family Right and the Guide to 
Health. 

Q. What authority did that give you to use 
Dr Thomson's credit in vending the medicines ? 

A. Iwill tell you, Squire. Here is the agree- 
ment—Read it. Witness reads as follows.” 

Dr Thomson had said in the alleged libel ; 
“you had better clear again, and hire some more 
lectures written for you to read to your imposed 
audience.’ In regard to this insinuation the wit- 
ness says : 

“ As to the Lectures Dr Thomson charges me 
about, I wrote the Lectures, intending to deliver 
them, and handed them to Squire Healy to gram- 
matize. Being asked in whose hand writing the 
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Lectures were, says—the corrrections were in 
Squire Healy's hand writing. He thought some 
ideas might be altered, and I pasted it over with 
what he wrote. I delivered the Lectures at Mil- 
bury, admission 12 1-2 cents.” 


The arguments of the respective counsel ap- 
pear to be accurately reported, and they are cred- 
itable to their learning and eloquence; but the 
pamphlet is interspersed with sundry notes and 
comments which are sufficiently ridiculous, and 
remind one of the dog once alluded to by John 
Holmes in a legislative body, which was so weak 
that it was obliged to lean against a tree, in order 
to bark. We trust they were not prepared by the 
counsel for the defendant, because they display an 
ignorance, which we should hesitate to attribute 
to either of those gentlemen, or wilful mis-state- 
ments which are equally improbable. Thus, on 
page 46, sentiments in regard to the law of libel 
are attributed to the Attorney for the Common- 








wealth, which, on page 43, as reported, he express- 
ly disavows. On page 45 we have the following 
very curious passage. 

*“ After this rebuke, Governor Barnard’s Chief 
Justice in Boston, mentioned this libel to the 
Grand Jury, and required them to notice it. The 
Attorney General, a creature of Barnard, laid a 
bill before them, and they returned on it ‘ Igno- 
ramus’ —we are ignorant of any such law !" 

This, far cool impudence, we consider unri- 
valled. 


Commentaries on the Law of Bailments, 
with Illustrations fram the Civil and Foreign 
Law. By Josern Srory, LL. D., Dane Pro- 
fessor of Law in Harvard University. Lon- 
don: Richards, 1839. 

Mr Justice Story’s Treatise on Bailments has 
been before the American reader a considerable 
time, and has been received with unqualified admi- 
ration by the profession throughout the country. 
It has been recently republished in England, and 
has been received in a manner that is highly flat- 
tering to the learned author, and, with his other | 
works, appears to be doing much to elevate the 
character of our legal profession in the estimation 
of foreigners. 

The Spectator, the Weekly True Sun, the 
Age, the Legal Guide, the Legal Observer, the | 
Jurist, the Law Magazine and the Monthly Law | 
Magazine all speck of the work in terms of high 
commendation. The latter work, after stating the | 
fact that the legal profession are indebted to Mr | 
Charnock for “ this edition of the valuable work 
of Dr Story,” and remarking somewhat upon its | 
merits, says ; “ We again thank Mr Charnock for | 








a 


profession ; we have no doubt that from oy). 
quarters, and from the lips of individuals my 
higher than are we, the same sentiment will }, 
repeated ; and we think it will require some grey. 
er ingenuity than prejudice, or envy, howeve, 
practised and furnished withal, to find groung, 
for aught but commendation in this best result ,; 
his zeal and industry.”’ 

In a subsequent number of this magazine, th; 
for April last—there is an extended review of {\) 
work. The writer says; “ it is impossible to ry 
from the perusal of such a work as the present, ; 
work written in our English Language, upon ; 
branch of our English law, without experiencing 
a sense of deep national mortification that ; 
should have proceeded from any other pen the 
that of an Englishman. But, though a matter 
regret, it is none for surprise. Although our lay. 
yers are no longer signalized by those peculiar. 
ties which exposed them to the ridicule of 1) 
courtiers of James I.,—who insulted the pedantry 
of our profession with a more overweening pe 
dantry of their own—still we cannot deny thy 
we are open to the graver and more severe 
proaches which have been brought against us | 
the most eminent jurists of all countries.” 

The learned Commentator on the Law of Ba 
menits, it will be recollected, remarks in his intr 
duction, that “ there is a remarkabie difference 
the manner of treating juridical subjects, betwe: 
the foreign and the English jurists. ‘The former 
almost universally, discuss every subject with 
elaborate, theoretical fulness and accuracy, an’ 
aseend to the elementary principles of each py 
ticular branch of the science. The latter, wi! 
few exceptions, write what they are pleased: 
call practical treatises; which contain little mor 
than a collection of the principles laid down 
the adjudged cases, with scarcely an attempt to !- 
lustrate them by any general reasoning, or even ! 
follow them out into collateral consequence: 
[n allusion to this, the critic says; “ ‘To this r- 
proof, severe as we feel it to be, we are compelle’ 
to submit—we have no alternative—and we hia’ 
better kiss the rod that chastiseth us; 


of kindness. Dr Story is right; and if he ca 
make us ashamed of ourselves, out of that shaw: 
a better spirit must of necessity be generated.” 





Tue Montrary Law Magazine and Pouit- 


icaL Review. London: Richards, 1839. 


We have seen several of the late numbers «! 
this work, and are well pleased with it. The o!- 
this great benefit which he has conferred on the | ject of the publication is to supply the earliest 10 





for assured: 
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telligence of the most important decisions—digests | 
of the reports immediately on their appearance | 
_abstracts of general statutes—an epitome of im- | 
portant bills in Parliament, with a view to facili- | 
tate early opposition to such as may be objectiona- 
ble, and support for those that may be deemed | 
useful—original papers—reviews—legal news, Xc. | 
The Monthly Law Magazine is conducted with 
industry and ability, and there appear to be writ- 
ers of acknowledged power among the contribu- 
tors to its pages. We have placed on this page 
an extract from an interesting article on moral in- 


sanity, in the April number. 








MISCELLANY. 
| 
COKE AND BACON. 





Enctanp had never seen two such legal rivals 
in her courts, and time has not since produced 
any two lawyers who can be compared to these 
great opponents in her Augustan age. Widely | 
differing, however, as these two great men did, | 
in character, yet they resembled each other in | 
many circumstances of their splendid career. | 
They were both elevated by the smiles of the | 
court; they were both, in some measure, sacrificed | 
to propitiate the clamors of a party. They both 
trusted too much to the friendship of the regal fa- | 
vorite ; both courted the favor of Villiers, Duke of | 
Buckingham, with an earnestness equally intense | 
and disgraceful. They had each dark shades in 
their character. If Coke was proud and avari- 
cious, Bacon was meanly subservient; and un- 
blushingly took bribes, miscalled presents, from 
the suitorsin his court. If Coke was economical, 
and even parsimonious, he died rich; if Bacon 
was generous and liberal, he died in debt. They 
differed, too, in the nature of their attainments. 
Bacon excelled in general knowledge—was pro- 
found in the highest walks of philosophy. Coke 
had paid little attention to these noble researches ; 
his philosophy made him believe in witches, 
conjurors, and in the promises of the alchemist; 
but in history, in all the deep readings of the com- 
mon and statute law, he left his great opponent at 
an immeasureable distance. Bacon had the great- 
er genius; Coke the more industry and applica- 
tion; the first had a mind the most comprehen- 
sive, and capable of the highest flights: the last 
had the greater power of application and of exclu- 
sive attention. The mind of the one was as utter- 
ly incapable of producing the Novum Organum, as 
the other was to luxuriate among the dry immor- 





| 
| 





tal sections of the commentaries upon Littleton. 





Queen Elizabeth decided in this spirit, when Es- 
sex so perseveringly advocated Bacon's interests 
for the vacant solicitor-generalship; she admitted 
his philosophy when she doubted the depth of his 


law. The rivalry, too, was remarkable both for 


_ its intenseness and its long duration. ‘They were 
| rivals as pleaders ; competitors for the same law 


offices under the crown; and even struggled to 
obtain the same lady in marriage. Both of these 
two great men attained the highest legal situations. 
Bacon became the head of the court of equity ; 
Coke held the highest common law office in the 
gift of the crown. Both were charged with mal. 
versation in the administration of their official du- 
ties: one with the unsoundness of his life, the 
other with the badness of his equity. The King 
removed his chief justice; the parliament im- 
peached and disqualified the chancellor. Both 
died in disgrace, though they had partially recov- 


ered the smiles of royalty. [Selected.] 





MORAL INSANITY. 


Some thirty years ago a young lady, the only 
daughter of a noble house in the north of Ger- 
many, from having been one of the most cheerful 
girls became subject to fits of the deepest melan- 
choly. All the entreaties of her parents were in- 
sufficient to draw from her the reason of it; to 
their affection she was cold, to their caresses rude, 
and, though society failed to enliven she bore her 
part in it with a power and venom of sarcasm that 
were as strange to her former character as they 


were unbecoming her sex and youth. The pa- 


_rents contrived, during her temporary absence 


from home, to investigate the contents of her wri- 
ting desk, but no indications of a concealed or 
disappointed passion were to be found, and it was 
equally clear that no papers had been removed.— 
The first news they heard of her was, that the 
house in which she was visiting had been burnt 
to the ground ; that she had been saved with dif- 
ficulty, though her room was notin that part of 
the building where the fire had commenced ; that 
her escape had at first been taken for granted, and 
that when her door was burst open, she was found 
still dressed and seated in her usual melancholy 
attitude, with her eyes fixed on the ground. She 
returned home neither altered in manner nor 
changed in demeanor, and as painfully brilliant in 
conversation when forced into it. Within two 
months of her return the house was burnt to the 
ground, and her mother perished in the flames ; 
she was again found in the same state as on the 
former occasion, suffered herself to be led away 
without eagerness or resistance, did not alter her 
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deportment upon hearing the fate of her mother, 
made no attempt to console her father, and re- 
plied to the condolence of her friends with a bit- 
terness and scorn almost demoniacal. The father 
and daughter removed to a spa for change of scene. 
—On the night of their arrival, the hotel was in 
flames; but this time the fire began in her apart- 
ment, for from her window were the sparks first 
seen to issue, and again was she found dressed, 
seated, and in a reverie. The hotel was the pro- 
perty of the sovereign of the little state in which 
the spa was situated. An investigation took 
place: she was arrested, and at once confessed 
that on each of the three occasions she had been 
the culprit ; that she could not tell wherefore, ex- 
cept that she had an irresistible longing to set 
houses on fire. 
it as long as she could, but was unable to with- 
stand the temptation ; that this longing first super- 
vened a few weeks after she had been seized with 


a sudden depression of spirits; that she felt a ha- 


tred to all the world, but had strength to refrain 
from oaths and curses against it. She is at this 
moment in a madhouse, where she was at first al- 
lowed some liberty, but after an exhibition of ho- 
micidal monomania towards a child, of a ferocity 
most appalling, it was found necessary to apply 
the severest restraint. She still possesses her me- 
mory, her reasoning power, her petulant wit, and 
observes the most scrupulous delicacy. 
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Massacuuserts.—An adjourned term of the S. J. 
Court has heen held in Boston, during the past month, 
to hear law arguments. A part of the decisions given 
hy the court will be found in the present number. 
We may here remark, that we generally give at the 
heads of our reports the names of the terms when 
the cases were decided, and not the exact date; 
on this account, while our cases are sometimes 
supposed to be several months old, they are in fact 
often decided while the work is going through the 
press, and this must be, in part, our apology for what- 
ever in accuracies may occur in this department of 
our magazine. 

In Boston there has been considerable excitement 
arising out of prosecutions for violations of the |i- 
ceuse law of 13838. Many persons have taken upon 
themselves the business of ascertaining the names of 
those who violate the law, and making informations 
against them. A very great excitement was lately 
caused by the refusal of one, who had been fined, to 
pay the fine. His counsel raised the question before 


Each time she had striven against | 


—e 


prison in case of a refusal to pay a fine, under the law 
of 1838. On the three days that this matter was up 
der consideration, there was an immense crow 
around the court house, and fears were entertained 
that violent measures might be resorted to, to prevent 
the law being carried into effect. By the promp 
measures taken by the proper officers, this was pre. 
vented, and the offender was imprisoned a few hours 
until! his fine was paid. 


The supreme judicial court was in session 
at Lowell on the 3d of June, for the trial of 
Nathan Smith, charged with the murder of his wife 
| in September, 1838, under the following circumstap- 

ces: Smith had quarrelled with his wife, for severa| 

years previous to the murder, and a separation had 
taken place. She lived in Wayland, having with her 
two young children between five and seven years of 
age, and Smith had thrown himself upon the town of 
Sudbury, where he belonged, and was supported as a 
pauper. The other children, being five in number, 
were living at different places, under Mrs Smith's 
general direction, and the proceeds of their labor 
were in part, appropriated to her support. On the 
night of the 27th of September, Smith, according to 
prisoner’s confession at the primary examination, pro 
ceeded from Sudbury to Wayland, and reached the 
_ house occupied by his wife about 1 o’clock. Before 
| arriving there, he cut a green birch club, determining 
that if any of his boys were there, not to be driven off 
at any hazard. Upon reaching the house, he broke 
open a window, and sprung into the room where Mrs 
Smith and a young child were in bed. She jumped 
out of her bed and slipped on a loose dress, and at- 
tempted to escape from Smith. He took hold of her 
and backed her to the bed, and took a jackknile 
from his pocket. She pleaded earnestly for her life, 
| and promised to live with the prisoner, if he would 
| spare her. Smith replied that he ‘ would’nt trust her 
again,’ and immediately stabbed her in the neck and 
| separated the jugular vein. The child was left upon 
the bed unharmed. With the same knife he then cut 
| his own throat, and then covered himself up with 
| his wife’s clothing upon the floor. Smith was a ver; 
| intemperate man, and was in the habit of abusing his 
wife and family when under the influence of liquor. 
The defence was insanity. The jury immediately re- 
turned a verdict of guilty, and he was sentenced to be 
hung. He was afterwards found dead in his cell, 
| having hung himself. 








New Yorx.—In the city of New York, a construc- 
tion of the late act of Congress respecting steamboats 
has been given by Judge Betts, which differs some- 
what from that adopted in the United States District 
Court at New Orleans, where it is said to bave been 
held that the late act of Congress was not applical)le 
to the steamboats navigating the Mississippi. Judge 
Betts instructed the jury that the law applies to al! 





the police court, whether they had any right to im- 


boats that are required to take outa license under thie 
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law, and not that it applies only to boats navigating | or effects, or colluded or contrived with any person 
the sea. The court was of opinion that it was intend- | for such concealment, or conveyed the same to any 
ed toapply with peculiar force to river boats, because | person for the use of himself, or of any of his family 
when a boat takes fire at sea, it matters little whether | or friends, or with the expectation of receiving any 
chains or ropes are used in steering her, as she would | future benefit to himself, or them, and with intent to 
probably be consumed before the shore could be reach- | defraud his creditors, in every such case it shall be 
ed,—but on a river it might be all important, asa boat | the duty of the court to commit such persons to the 
could never be at any considerable distance from the | jail of the county, for trial, &c. 
shore—but if she could be steered, would easily reach | “If such debtor shall upon trial, be convicted of any 
it before the lives of the passengers were endangered. | of the acts mentioned in the preceding section, he 
The court thought, therefore, that the law was framed | shall be adjudged guilty of a misdemeanor, and 
with particular reference to river boats on this ac- | sentenced as follows: If found guilty of concealment 
count. of property as aforesaid, he shall be sentenced to un- 
In the same court, the United States have recovered | dergo an imprisonment in the penitentiary at hard 
of Samuel R. Wood, a merchant, from Yorkshire, | labor, for aterm not less than one, nor more than 
England, $12,278 76 for duties on goods, of which | seven years, at the discretion of the court.”’ 
sum the defendant had defrauded the plaintiffs. The, At the criminal sessions before Judge Conrad, the 
trial disclosed many singular facts in regard to the im- | grand jury indicted the defendant, The indictment 
portation of goods in that city, and a long continued | contained eleven counts. 1. Conveyingto J.B. &C. 
scheme of the defendant, and of his confederates in | W. Dyott, certain merchandise, value $100,000. 2. 
England, to defraud the United States by entering | Colluding with same persons to conceal same goods. 
goods at reduced values, was clearly proved by his | 3. Conveying to Thomas W. Dyott, Jr. certain mer- 
own letters, as well as by other testimony. These | chandise, value $50,000. 4. Colluding with same per- 
letters, it appears, were brought to light by the insol- | son to conceal same goods. 6. Colluding with Mi- 
vency of the defendant’s father in England, to whom | chael B. Dyott to conceal goods, value, $30,000. 6. 


they were addressed ; in consequence of which, they | Colluding with William Wells to conceal $340 in 


went into the hands of the father’s assignees, and | money. 7. Conveying to Julia Dyott certain furni- 
were by them transmitted to this country, to be em- | ture, value $1,000. 8. Concealing certain merchan- 
ployed in forcing a surrender by the defendant of cer- | dize, value $50,000. 9, 10, 11. Concealing sums of 
tain property in his hands, belonging to his father. | money laid at different amounts, but the same charge, 
After the trial the defendant was arrested on a charge | viz. $300,000, $100,000, $10,000. 

of perjury, and was committed to prison for trial. The trial commenced about the first of May, and 
continued with slight interruptions till the first of 
June. Sixtyeight witnesses were examined for the 
commonwealth, and thirtythree for the defendant. 
There was also much documentary evidence. The 
jury returned a verdict of guilty, and the defendant 
was sentenced to confinement in the penitentiary sev- 
en years. 

In reference to this case, the Pennsylvania Enquir- 
er says:—‘If the realities of the case in all their 
heart touching horror, had heen spread before the 
community, the indignation would have been in- 
tense and universal. Widows, orphans and laboring 
men, are among the deluded and ruined, through the 

Pennsyivanta.— The recent trial of Dr T. W.| ageney of the Manual Labor Bank. The savings of 
Dyott, in Philadelphia, caused much excitement. | years of toil and privation were in many instances 
This individual, a few years since, established a fa-| consigned to the keeping of the Doctor, and so con- 
mons manual labor bank in that city, and by means | signed through the agency of false and fraudulent 
of circulars, advertisements and false representations, | representations, in advertisements, cards and circu- 
induced a great many people, principally of the mid- | lars—prepared, it would now seem, with the basest 
dling interest and poorer classes, to deposit their | of objects, intended to deceive, and with a knowledge 
earnings in his bank. The institution became insol-| that there was no safety for such deposits. The 
vent, and the defendant applied for a discharge as an | wretchedness and misery imposed upon this class of 
insolvent. After along examination the court refused | creditors, nay be imagined, but it cannot be describ- 
to grant the application, and committed him to jailin| ed. There is scarcely acitizen in our community 
accordance with the following provision of the law. who cannot point out some harrowing instances in 

“ If it shall appear to the court, upon the hearing of | which servants or day laborers were deluded, step 
any petitivn, either by the examination of the peti- | by step, until all the horrors of the catastrophe broke 
tioner, or other evidence, that there is just ground to | upon their astonished and agitated minds. Aged and 
believe that he has concealed any part of his estate feeble women, widows and mothers, simple hearted 


The court of general sessions of New York were 
engaged three days in the trial of an individual named 
Septimus Hunter, upon an indictment charging him 
with manslaughter in the first degree, in having cans- 
ed the death of Mrs Justine Couzzens, while in at- 
tendance epon her immediately after her accouchment, 
by the grossest ignorance or neglect, as was fully 
made out to the satisfaction of the jury, who rendered a 
verdict of guilty of manslaughter in the fourth degree, 
but recommended him to mercy. He was sentenced to 
confinement in the penitentiary one year. 
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laboring men, and residents of the surrounding coun- 
try, constitute the multitude offered up as a sacrifice 
to the had and hardened system to which we have 
adverted. And still, if report be true, not the slight- 
est sympathy was expressed for the sufferers by the 
principal in this nefarious transaction, Apparently 
dead to all the nobler sensibilities of our nature, he 
treated the whole affair either with assumed or real 
indifference, and in many cases added insult to inju- 
ry. In short, the annals of Philadelphia do not in 
our view present a more deliberate instance of moral 
turpitude—an instance in which a greater amount of 
suffering was produced by the conduct of a single in- 
dividual.” 


Daniel Eaton, of Pottsdam, (Pa.) recovered of 
George L. Hughes, in an action for damages, tried 
on the 3d ult., $200. It was a singular case. 
Hughes procured a horrible looking mask, and ap- 
peared suddenly before a daughter of Eaton’s as she 
was returning, on a Sunday evening, from a confer- 
ence meeting. The consequence was, that she was 
frightened, and her nerves received such a shock, that 
she was confined to her room for several weeks. The 
action was brought to recover the expense attendant 
upon her illness, and the jury awarded the damages 
above stated. 


The criminal convictions in the city of Philadelphia 
‘from May, 1838, to May, 1839, were 298. Of the 
persons convicted, 16 were sentenced to be imprison- 
ed for less than one month; 18 for one month; 12 
for two months; 31 for three months; 11 from three 
to six months; 57 from six months to one year ; 70 
from one year to one year and six months; 17 from 
one year and six months to two years; 34 for two 
years; 1 for two years and two months; 2 for two 
years and six months ; 25 for three years ; 2 for four 
years; 1 for five years; and | for six years. 





MississipP1.—Most singular accounts have reached 
us respecting the state of things in this state, occa- 
sioned in part by the trouble in the money market, 
and the great difficulty of paying and collecting debts. 
We received a letter several months ago from an in- 
telligent correspondent in that state, of which the fol- 
lowing is an extract: 

“ Our Legislature met on the first of January, and 
found the treasury full of Brandon money , every day 
the members stayed in Jackson cost them five hard 
dollars, besizes their depreciated pay, so after they 
had legislated about six weeks, the representatives 
got tired and wished to adjourn, the senate would not, 
so they went home without adjourning ; then the sen- 
ate followed in their footsteps, leaving the Governor 
to keep house, who showed his indignation at such 
proceedings by vetoing al] their bills !” 


The Louisville Journal says that a Mr Harris, of 
Yazoo county, Miss., lately prosecuted two individu- 
als for lynching him severely for some real or suppos- 


——_—_ 

The N. O. Bulletin gives the the following accouy, 
of an assault upon Judge M’Kinley, at Jackson, \\s. 
sissippi :— 

“A fight occurred in the rotunda of the stay 
house, within view ofthe court. One of the comba). 
ants retreated into the court room, the others follow. 
ing, and continuing the fight in the presence of the 
court. The presiding judge, as the organ of the cour, 
ordered the parties to be brought before the court, tp 
answer for contempt. Mr Boyd, the crier, stated 
that the men were armed, and that the marsha! and 
his deputies were absent. Amidst great excitemen 
and confusion, the court directed the crier to send for 
the marshal. He returned, perhaps twice, with q 
confused and unsatisfactory excuse to the court, when 
the presiding judge, who appeared to be a good dea! 
excited by the scene, said, ‘ Why, sir, you appear to 
be as stupid as a jack—go yourself, and request the 
marshal to come into court.’ The judge has fre. 
quently expressed his regret that he should have heen 
betrayed into so improper an expression, in or out of 
the court, and that he would have so stated to Mr 
Boyd. if he had applied to him for an apology or ex- 
planation. 

* Without ever mentioning’the subject to the judge 
the crier made the assault upon him in the street, hut 
not as represented. He barely thrust his hand into 
the judge’s face, and may have touched his nose, but 
it was so slight as scarcely to be felt. Mr Boyd 
seemed to be an inoffensive man, and wholly incom. 
petent to the duties of his office; and no one that 
knows him will believe that he was any thing more 
than the tool of others in committing this outrage.” 





Soutu Carotina.—The Court of Errors of South 
Carolina have lately decided that state courts have 
no jurisdiction of offences created by act of Congress. 
The decision arose in the case of a person who was 
indicted for opening a mail bag and purloining the 
contents of some of the letters. The grand jury found 
a true bill against him, but the judge of the court af. 
ter inspecting the circumstances, refused to proceed 
in the case on the ground of a want of jurisdiction. 
The question was carried up by appeal to the court of 
errors, where the decision was sustained. The elab- 
orate opinion given by the presiding judge concludes 
as follows: “ It is the opinion of this court, that the 
act of Congress, conferring jurisdiction of this offence 
on the state courts, is unconstitutional and void ; that 
the court below did not err in refusing to take cogni- 
zance thereof, and that the judgments and orders of 
the circuit court be affirmed.” 


NEW PUBLICATIONS. 
We understand that the following work is in prep- 
aration. A treatise on the Rights and Duties of 
Merchant Seamen, according to the British, the Amer- 
ican and the Foreign Law: with a supplementary 
chapter on the interest and distribution of Prizes on 
board public and private ships of war. By Georce 





ed offence, and the jury returned a verdict of 820,000. 





T. Curtis, of the Boston Bar. 
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